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Report to:
Date:

COUNCIL
1. 9 April 2020

Subject:

Notified Concession Final Report to Council – Kaikoura
Aquatic Centre

Prepared by:

Murray Dickson, Senior Manager Corporate Services

Input sought from:

Emma Duncan, Project Coordinator
Matt Hoggard, Manager Strategy, Policy & Planning

Authorised by:

2. Angela Oosthuizen, CEO

Note this report sets out information based on the Department of Conservation template.
Notified Application for a Lease Concession - Kaikōura Community Charitable Trust Board
The purpose of this report is to provide an analysis of the application within the context of the legislation, the
statutory planning framework and actual and potential effects, so the Council can consider the application and
make a final decision whether it should be granted or declined.
1. SUMMARY OF PROPOSAL
Previous Council Decision and Public Submission Process:
A decision to approve in principle the grant of the concession lease was made on 5th February 2020 by Council.
It was publicly notified on Council’s website on 5th February 2020, in The Press on 11 February 2020, and also
in the Kaikoura Star and North Canterbury News. The time for submissions was extended and Council allowed
time to accept any late submissions.
Two (2) submissions were received. Neither requested to be heard so the hearings were not required. Those
submissions are attached to this report. The outcomes of public notification are dealt with in sections 7 & 8 of
this report.
The February 5, 2020 Council Report is attached, and it contains relevant information for Council’s final
decision in this report. In view of only receiving 2 submissions – that information and analysis of the
application remains relevant for the final Council decision – and is not repeated in this paper to avoid
repetition and confusion, but should be referenced by council in its decision making.
Type of concession sought: Lease Concession.
Term sought: Ten (10) years with two (2) rights of renewal of ten (10) years after (the maximum allowed).
Description of the proposed activity: The Kaikōura Community Charitable Trust Board (KCCTB) wishes to apply
for a concession lease under section 59A of the Reserves Act 1977 and Part 3B of the Conservation Act 1987 to
lease approximately 15,050sqm more or less of Part Section 9 Blk X Mt Fyffe Survey District (no Record of Title)
Kaikōura Recreation Reserve. The purpose of the lease is for the construction and management of a
recreational facility, initially incorporating an aquatic centre for the community.
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Description of locations where activity is proposed:
The Scarborough St site is well known to Council. It is formally described as:
Location
Kaikōura Recreation Reserve
Part Section 9 Blk X Mt Fyffe Survey
District

Activity
Lease Concession

The February 5, 2020 Council Report is attached, and it contains relevant information for Council’s final
decision, in view of only receiving 2 submissions – that is not repeated in this paper to avoid repetition and
confusion.
Attachments:
vi.
5 February 2020 Council Report
vii.
Site Plan within the Scarborough St South site
viii.
Submissions received from K Roberts and K Whitwell
ix.
Draft Lease Concession
x.
Application – as provided with 5 February Council paper
2. RECOMMENDATIONS TO COUNCIL
It is recommended that the Council (as Ministers Delegate):
• Receives this report
• As delegate of the Minister of Conservation pursuant to section 10 of the Reserves Act 1977, approves
the grant of a lease concession to Kaikoura Community Charitable Trust Board Incorporated (Trust)
o under Part 3B of the Conservation Act 1987
o for the construction and operation of an aquatic centre and ancillary activities on part of Part
Section 9 Blk X Mt Fyffe Survey District
o subject to the standard terms of a lease concession (amended as appropriate)
o and the further terms outlined in the 5 February Council Report and otherwise on terms
acceptable to the Chief Executive;
• Delegates authority to the Chief Executive to negotiate and finalise the terms of the lease concession
with the Trust subject to the standard terms of a lease concession (amended as appropriate) and the
further terms outlined in the 5 February Council Report
3. INFORMATION AVAILABLE FOR CONSIDERATION
Information received:
Information received includes the original application and its appendices provided with the February 5, 2020
paper together with the two submissions received.
• Submission from K Roberts
• Submission from K Whitwell
No information requested is missing.
Analysis of Submissions:
Submission from K Whitwell was in support of the Lease Concession.
Submission from K Roberts was supportive of the pool proceeding on the site, but also sought a second pool
on the old Lions pool site.
The full submissions are attached.
Summary of Hearing:
Neither of the two (2) submitters requested to be heard at a hearing.
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4. ACKNOWLEDGEMENT OF COMPLETE APPLICATION (S17S CONSERVATION ACT)
This application is deemed to be complete for the purposes of the Act.
5. ANALYSIS OF PROPOSAL (S17T, 17U, 17V, 17W, 17X, 17Y)
Statutory context (consistent/inconsistent):
The K Roberts submission was supportive of the concession lease but also sought a second pool site and
operation. Council has previously considered pool options including in its 2019/2020 Annual Plan. The other
submission was fully supportive.
With respect to other information relevant to the above sections of the Conservation Act please refer to the
attached 5 February 2020 Council Report attached.
Analysis of effects:
No further relevant matters relating to effects arose in the submissions. For effects please refer to the 5th
February 2020 Council Report.
6. RELEVANT INFORMATION ABOUT THE APPLICANT
No further information was received since the 5th February 2020 Council Report. All information remains as
per the February report attached.
7. PROPOSED OPERATING CONDITIONS
The submissions did not raise any issues related to the proposed operating conditions. Please refer to the
conditions discussed in the 5th February 2020 Council Report. In addition note the rent is nominal – as
appropriate for a community trust operating such a community asset.
Term:
The initial 10 year term plus two 10 year rights of renewal is appropriate as this is a significant community
asset with a long life.
8. APPLICANT’S COMMENTS ON DRAFT REPORT
The Trust Chair has advised that he is satisfied with the report. He has some minor amendments to discuss
with the CEO, in relation to the lease terms.
9. SUMMARY AND CONCLUSIONS
The Application is consistent with legislation and statutory plans. The effects are minor and/or managed by
special conditions/other methods. The matters raised in submissions did not raise any additional issues other
than the suggestion for a further section pool in Kaikoura (that submitter also support the current application)
We value, protect and enhance
Kaikōura’s unique natural environment
and biodiversity and sustainably manage
disposal of waste.

Our District is economically diverse,
attractive to investment and provides
certainty around business and
employment continuity.

Our community is resilient, safe and well
and has their essential needs met

Our community participates in decisions
and planning in a way that benefits our
future.

Our infrastructure, housing and
community facilities are easily accessible,
cost effective and able to withstand our
natural hazards.

Residents and visitors enjoy an improved
quality of life in our District.
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Attachments:
i.

5 February 2020 Council Report

Report to:

Date:
Subject:

Council

File #

3. 5 February 2020
Application for a Concession Lease – Kaikōura Community
Charitable Trust (Scarborough Street South)

Prepared by:

4. Murray Dickson (Senior Manager Corporate Services) and
5. Matt Hoggard (Manager Strategy Policy and Planning)

Input sought from:

Simpson Grierson Lawyers

Authorised by:

Angela Oosthuizen

1. SUMMARY OF PROPOSAL
Note this report sets out information as based on Department of Conservation internal report templates, in
addition to Council report formats.
2. PURPOSE OF THIS REPORT
This report seeks the Council’s approval to taking the next steps towards potentially granting a Concession
Lease in favour of the Kaikōura Community Charitable Trust (KCCT) Trust for the area of the Scarborough
Street South Recreation Reserve in order to build and manage an aquatic centre. An extraordinary meeting
has been called in order to assist the Trust to meet the timeframes for major funding applications in March
2020 if the application for a concession lease is granted.
The background and context of the efforts to build a new aquatic centre for Kaikōura is well known to the
Mayor and Councillors. Key background information is also set out in this report.
The Council controls and manages the proposed site as part of the Kaikōura Recreation Reserve, and under
delegation from the Minister of Conservation can grant a concession lease under the Conservation Act 1987.
(Council’s decision making as the Minister’s delegate must be clearly separate from Council’s other
decisions/actions in relation to the proposed pool.)
The Council has received an application for a lease concession from the KCCT.
Should the Council agree with the officer recommendations, the application will be publicly notified for at least
20 working days, and subsequently, following consideration of submissions (oral and written) by a Council
committee and a recommendation being made by that committee, a final decision will be required by Council
whether to approve a lease, or not.
3. BACKGROUND AND CONTEXT
Council is well aware of the history of this matter including Council and community consideration relating to:
1. repair or replacement of the previous Lions Pool;
2. potential sites for a pool including Scarborough Street South, which was chosen as the final site following
community consultation as part of the 2019/2020 Annual Plan, is the chosen site;
3. the establishment of the KCCT to lead the project with support from Council (which continues);
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4. Council decisions to assist the KCCT with up to $1m capital funding (if the proposal proceeds) and up to
$250k of Operational Funding (once the pools open) together with resource and funding assistance in the
KCCT establishment and the preliminary work to secure funds and prepare for the pool’s construction.
Previous Council reports and decisions in relation to the above can be found in the Council agendas and
minutes of December 2018, March 2019, April 2019, and June 2019 (in particular) together with regular
updates on the progress reports in other months. (Note the Council will receive a fuller update from the KCCT
at its February Council meeting, as was set out in the Memorandum Understanding between Council and the
Trust).
Important Context re Timing
The KCCT has to lodge major funding applications in March 2020. Following their discussions with the relevant
funding organisations, the KCCT has advised that in order for upcoming funding applications to be considered,
any concession lease approvals and documentation would need to be completed in March at the latest.
If that does not occur, fundraising, and therefore the pool project will be delayed by several months. Council
staff believe this March timeframe is possible, although challenging.
Legal Process - Outline
In order for the KCCT to have a lease of the area required at the site, the relevant legislative provisions under
the Conservation Act 1987 need to be followed. In summary:
3.1 The KCCT are required to make an application for a Concession Lease under the Conservation Act.
3.2 Council must then be satisfied the application contains sufficient information as required by
section 17S of the Conservation Act. If not, the application would need to be returned
(section 17SA).
3.3 Assuming the Council is satisfied that the statutory information requirements are met (and the
application does not need to be returned), and that the application is not obviously inconsistent
with any conservation management strategy or management plan, the application will then be
publicly notified for at least 20 working days for objections or submissions.
3.4 Following the closing of submissions, a hearing body (in this case a committee of Council is
recommended) will hear any submitters wishing to be heard in person.
3.5 A report to Council will be provided with the committee’s summary of all objections and
comments and recommendation for approving or declining the lease and providing for the
completion and signing of a concessionary lease document, if the lease is approved.
3.6 The Council then considers the recommendation and summary of submissions and makes the final
decision whether or not to proceed with the lease having regard to the statutory matters in
section 17U of the Conservation Act.
As required by section 76(5) of the Local Government Act 2002 (LGA), the Council will also need to comply
with its decision-making obligations under Part 6 of the LGA to the extent that these provisions are not
inconsistent with the relevant provisions of the Conservation Act.
Further Information – refer to Attachments:
i. Application to Kaikōura District Council (as Minister’s Delegate) for a Concession Lease, together with
its attachments being:
▪ Site Plan
▪ Feasibility Study
▪ March 2019 Council report
▪ Floor Plan
▪ Community Feedback and Consultation as supplied by the KCCT
ii. Aerial map of area
Information about the applicant: Section D of the attached Application sets out information about the
experience of the KCCT and the external professional advisors who have been engaged.
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Type of Concession sought: Concession Lease
Term Sought: An initial term of 10 years with two rights of renewal of 10 years each. (Council should note
this is the maximum concession lease period possible) under the Conservation Act, unless “exceptional
circumstances” apply, which is not considered to be the case.
Description of proposed activity
The KCCT seeks a lease concession under Section 59A of the Reserves Act 1977 and Part 3B of the
Conservation Act 1987 to lease land within the Scarborough Street South Recreation Reserve site. The
purpose is for the construction and management of a recreational facility, initially incorporating an aquatic
centre for the community (see Section B of the Application for further details).
Description of Location where activity is proposed
The proposed location is within the current Kaikōura Recreation Reserve adjacent to Scarborough Street South
– being within Part Section 9 Blk X Mt Fyffe Survey District. See attached aerial map of the area together with
the Site Plan in the Appendices to the Application.
4. RECOMMENDATION
It is recommended:
THAT the Council:
a. Receive this report;
b. Accept that the application is complete, meets the information requirements in section 17S of the
Conservation Act 1987, and does not need to be declined under section 17SB of that Act;
c. Approves in principle the grant of a concession lease to Kaikoura Community Charitable Trust Board,
subject to compliance with statutory requirements and processes in accordance with the Conservation
Act 1987 and (where relevant) the Local Government Act 2002;
d. Agrees that the application be publicly notified in accordance with sections 17SC and 49 of the
Conservation Act and that for public notification purposes the Council is satisfied that the concession
would be of local or regional interest;
e. Accordingly instructs the Chief Executive to proceed with public notification in the Christchurch Press,
Kaikoura Star, and on the Council’s website with submissions closing at least 20 working days after first
public notification;
f.

Appoints a committee of three councillors and delegates to that committee the power to:
a. hear any person or organisation wishing to be heard in support of their objection or submission;
b. make a recommendation to the Council with a summary of all objections and comments
received as to the extent to which they should be allowed or accepted;

g. Sets Tuesday 17 March 2020 at 4pm as the date and time for the hearing referred to in (f) above;
h. Notes that the Council will then consider the recommendation and the contents of the summary of all
submissions and comments received before deciding whether or not to proceed with the proposal
having regard to the statutory matters in section 17U of the Conservation Act;
i.

Notes that if the Council decides to proceed with the proposal it delegates to the Chief Executive
authority to approve the terms and conditions of the lease concession consistent with section 17X of
the Conservation Act.
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5. INFORMATION AVAILABLE FOR CONSIDERATION
As noted in the summary above, Council is aware of the background to and progress of the pool project. This
information is recorded in the reports and minutes referred to in section 1 above.
Further information is set out in the KCCT’s Application attached to this report (including its attachments).
Further information has not been sought from Iwi/Te Rūnanga o Kaikōura (TROK), as the use of the site has
already been discussed with them and they have indicated acceptance. Further, the discovery of any
archaeological matters on the site is subject of the existing accidental discovery protocol. We understand the
Trustees continue to liaise with TROK.
Following receipt of the council staff subsequently sought further information. This information was provided in
the application attached (which was approved by the Trust at its meeting of 30 January 2020).
6. ACKNOWLEDGEMENT OF COMPLETE APPLICATION (SECTION 17S)
The application is, in the opinion of council staff, complete (following receipt of the initial application staff have
sought and received further information), and meets the information requirements for applications under the
Conservation Act (section 17S). There is no statutory reason for the Council to decline the application at this
stage or return it to the Trust.
7. ANALYSIS OF PROPOSAL (SECTIONS 17T, 17U, 17V, 17W, 17X, 17Y)
Public notification ss 17SC and 49
The application is required to be notified publicly for at least 20 working days in accordance with Section 17SC
(1) and Section 49 of the Conservation Act. If the application is approved in principle, public notification will first
occur on 7 February 2020. In accordance with Section 49 this issue is a local/regional issue and does not require
notification outside the region.
Analysis of Effects s 17U(1) and (2)
The applicant has provided in Section I of the Application information about the proposal and environmental
impacts. Officers are satisfied with that analysis and the mitigation measures and that there are no adverse
environmental effects requiring special conditions. There will however be measures open for objection or
submission as a result of public notification of the proposal.
If archaeological matters arise, then the existing accidental discovery process will apply.
Purpose for which the land is held s 17U(3)
The land proposed to be leased is part of a Recreation Reserve. The proposed activity is not contrary to the
Conservation Act or the purposes for which the land is held.
The land is gazetted as recreation reserve. Section 17(1) of the Reserve Act states: “It is hereby declared that
the appropriate provisions of this Act shall have effect, in relation to reserves classified as recreation reserves,
for the purpose of providing areas for the recreation and sporting activities and the physical welfare and
enjoyment of the public, and for the protection of the natural environment and beauty of the countryside, with
emphasis on the retention of open spaces and on outdoor recreational activities, including recreational tracks
in the countryside.”
Consistency with Relevant Management Strategies and Plans s 17W
The District Plan lists the area within Designation 44 “Racecourse and Recreation Reserve”. Recreational
activities are defined within the District Plan and the proposed community pool complex is consistent with this
definition. It will enable the current paddock to be used for the intended purpose of the Act by providing
facilities to allow for sporting events and improve the physical welfare and enjoyment of the public.
In addition to the direct benefit the pool complex has numerous indirect benefits.
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The present reserve area has poor public access and limited public knowledge exists of the high amenity
provided by the site. The pool complex will draw additional parties to the reserve and over time greater use of
the reserve will result. The construction of swimming pool and parking areas acts as an anchor project will
allow the open space values of the remainder of the reserve to be realised.
Kaikōura fits under the Nelson/Marlborough Conservation Management Strategy 1996 -2006 (CMS). The CMS
is a high level document, and due for review. Section 18 Recreational Facilities recognises:
The main points of the recreation demand are:
• most visitors are urban-based and must travel to areas administered by the department;
• most recreation is family based with popular activities being swimming, picnicking and short-walks;
and
• favoured sites are concentrated a few areas
The overall object for the recreational facilities is “To provide facilities to enhance visitor experience, minimise
visitor impacts and to manage visitor numbers”.
The proposed pool complex fits well with the direction of the CMS. The swimming pool complex allows for
popular recreational activities to occur on a site which is within close proximity to an urban area.
Sections 17X and 17Y - Conditions may be imposed by council, and rental
As the site is presently a paddock, landscape of the site will improve the both the amenity of the side and
support biodiversity so no conditions in that respect are contemplated, but that is ultimately a matter for the
Council.
In accordance with Section F of the Application, the Concession Lease will include terms which reserve public
access to parts of the proposed lease concession area where exclusive possession is not necessary for the safe
and effective operation of the facility and general public use can be accommodated (with appropriate
restrictions where necessary).
More generally it is proposed that the Chief Executive is authorised to finalise and sign the final lease
document on the Council’s behalf in a manner consistent with sections 17X and 17Y if the Council ultimately
decides to approve the lease.
RELEVANT INFORMATION ABOUT THE APPLICANT
See information about the Applicant in the background above and in section D of their Application and note in
particular that the KCCT is contracting external professional advisors with experience in sports and aquatic
design (for example Create Limited was engaged in the Waiau Community Pool).
Convictions on any charge related to the activity applied for or any consideration related issue: Council staff
are not aware of any relevant convictions.
Past compliance with concession conditions: Council staff are not aware of any breaches, non-payment of
fees, illegal operation, whether upheld or unresolved complaints in relation to the Applicant.
Credit check result: No credit check has been undertaken. Council through its assistance to the KCCT is aware
of the fundraising activities, has regular reports to the Council, and the Council itself is providing capital and
operating expenditure.
8. PROPOSED OPERATING CONDITIONS
Concession activity: The activity proposed is the construction and management of a recreational facility,
initially incorporating an aquatic centre for the community. This includes sufficient space to provide facilities
to support the aquatic centre and future development.
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Term (section 17Z): The proposed term is 10 years with two further rights of renewal of 10 years each – a
total of 30 years.
Fees (section 17Y): No fees are proposed – the lease will have a peppercorn rental. This activity will provide
the community will significant use and benefit of the Recreation Reserve
Summary of special conditions as listed in effects assessment above: None proposed although lease will note
that any discovery of archaeological matters will follow the existing accidental discovery protocol, and the
wording noted in the Application reserves use of the leased site.
Applicant’s comments on draft officer’s report: The applicant is aware of the conditions being included, as
these were included in the application, including further wording reserving public access to parts of the
proposed lease concession area (refer section F of the application).
All of the matters referred to above are however subject to ultimate consideration by the Council following
public notification.
Summary and conclusions
The application received is not contrary to legislation and is consistent with plans. Potential adverse
effects have been appropriately considered and will be mitigated by the special conditions. Officers
recommend progressing with public notification and subsequent processes.
9. ISSUES AND OPTIONS
As required in making its decision, Council must consider options and the advantages and disadvantages of
those options. These are as follows:
1

Acceptance of application and public notification

Option 1A -Recommended option; to accept the application as complete and approve the public
notification of the Application.

i.
ii.
iii.
iv.
v.
vi.
vii.

Advantages (if application is approved)
Provides a much greater recreational usage of the reserve
Provides an anchor project to greater/future reserve public usage
Improves access to the reserve
Improves physical welfare and enjoyment of users
Will achieve these with no adverse environmental effects
Still will leave the remainder of the reserve for future plans
Replaces a key community facility that was lost as a result of the Kaikōura Earthquake.

Disadvantages
(a) May present difficulty implementing some future idea for alternative usage of that particular part
of the site (but no such usage is identified, and there will still remain the majority of the site)
Option 1B – No other options:
Given the information requirements for the application have been met and there are no grounds to
decline the application at this stage, there are no other reasonably available options but for the
Council to proceed with public notification. In particular, section 17SC provides that the application
must be publicly notified if the preliminary statutory requirements are satisfied.
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2

Hearings process

Option 2A –Recommended option; Hearing by specially constituted Sub-Committee
Under this option, the Council could delegate responsibility for a hearing to a specially constituted
committee or sub-committee. A committee or sub-committee must have at least one elected
representative and can comprise other members selected for specific knowledge or skills. Officers
recommend a subcommittee of three elected representatives.
The committee/subcommittee would hear any person or organisation wishing to be heard in support
of their objection or submission.
The committee/subcommittee would then make a recommendation to the Council with a summary of
all submissions and comments received (together with a full copy of the submissions being made
available to the full council)
Advantages
(b) The Council can step away from the hearings processes as far as it is able under the Local
Government Act 2002, thus minimising any risk of perceptions that the Council has already formed
a view about the proposal.
(c) The Department of Conservation considers that, as the Minister’s delegate, all decisions should be
made by the Council itself, therefore whilst council will receive a recommendation, Council will
make the final decisions (and will have made available to it all submissions in full).
Disadvantages
(d) The Department of Conservation considers that, as the Minister’s delegate, all decisions should be
made by the Council itself, and may not be comfortable with the Council removing itself from this
part of the process (however the decision is clearly reserved for council and Council will have full
access to all submissions).
Option 2b – Hearing determined by Council
Under this option, all of Council hears and deliberates on matters put before it by members of the
public with respect to the proposed lease.
Advantages
(e) All members of the Council will have heard from the public on the proposed development and will
have a high degree of familiarity when it comes to making a final decision.
(f) The involvement of all of the Council sends a signal to the community that the Council is very
interested in hearing from it.
Disadvantages
(g) Similar to Option 2a, this will require an additional and potentially time consuming meeting for all

Councillors in a busy schedule.
Option 2c -Hearing by Council Committee
Under this option, the Council could use an existing committee to hear and decide on submissions or
specially constitute a sub-committee.
Advantages
(h) The Council would be using an existing structure or well-known process to appoint a new hearing
body
(i)
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Disadvantages
• Officers believe there is not an appropriate committee for this purpose
10. COMMUNITY VIEWS
As evidenced by the previous community engagements and consultation there is a clear community demand
for this facility. The site itself was the option chosen following several pieces of community feedback and
consultation, most recently as part of the Annual Plan 2019/2020.
11. FINANCIAL IMPLICATIONS AND RISKS
Financial Implications
There are no further financial implications arising for Council out of the proposed concession
lease. (Council’s financial commitments are already the subject of previous resolutions).
Community Implications
As evidenced by the previous community engagements and consultation there is a clear community
demand for this facility. The site itself was the option chosen following several pieces of community
feedback and consultation, most recently as part of the Annual Plan 2019/2020.
The community will gain a much greater use and access to the reserve.
12. RELEVANT LEGISLATION
Policy and Legislation
See above re Conservation Act, Reserves Act, District Plan
13. COMMUNITY OUTCOMES SUPPORTED
The work is in support of the following community outcomes.
We value, protect and enhance
Kaikōura’ s unique natural
environment and biodiversity and
sustainably manage disposal of
waste.

Our District is economically diverse,
attractive to investment and provides
certainty around business and
employment continuity.

Our community is resilient, safe and
well and has their essential needs
met

Our community participates in
decisions and planning in a way that
benefits our future.

Our infrastructure, housing and
community facilities are easily
accessible, cost effective and able to
withstand our natural hazards.

Residents and visitors enjoy an
improved quality of life in our District.

Delegations
Council is required to make these decisions as the Minister of Conservations delegate.
14. SIGNIFICANCE AND ENGAGEMENT POLICY
This decision is not deemed significant under the Councils significance and engagement policy because;
• Community views on the issue have been sought and obtained through previous consultation
• The decision aligns with historical council decisions
Notwithstanding this, a public notification process is required as per the Conservation Act.
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Attachments:
ii.

Site Plan within the Scarborough St South site
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Attachments:
iii.

Submissions received from K Roberts and K Whitwell

Page 14 of 61
Late Papers – Appendix to Council Agenda: Public

Page 15 of 61
Late Papers – Appendix to Council Agenda: Public

Page 16 of 61
Late Papers – Appendix to Council Agenda: Public

Page 17 of 61
Late Papers – Appendix to Council Agenda: Public

Page 18 of 61
Late Papers – Appendix to Council Agenda: Public

Attachment:
iv.
Draft Lease Concession

Concession Document
(Lease)
THIS LEASE is made this

day of

PARTIES:
Minister of Conservation acting by and through the Kaikoura District Council pursuant to
a delegation under section 10 of the Reserves Act 1977 (the Grantor)
Kaikoura Community Charitable Trust Board Incorporated (the Concessionaire)

BACKGROUND
A.

The Land is classified as recreation reserve.

B.

The Land is vested in Her Majesty the Queen and is controlled and managed by the Grantor
under section 28 of the Reserves Act 1977.

C.

The Concessionaire wishes to carry out the Concession Activity on the Premises subject to
the terms and conditions of this Concession.

D.

Pursuant to section 10 of the Reserves Act 1977 and an Instrument of Delegation dated
12 June 2013, the Minister of Conservation has delegated authority to Kaikoura District
Council to grant a concession under section 59A of the Reserves Act in respect of reserve
controlled or managed by an administering body under section 28 of the Reserves Act.

E.

The parties wish to record the terms and conditions of this Concession and its Schedules.

OPERATIVE PARTS
1.

In exercise of the Grantor's powers under the Reserves Act 1977 and Part 3B of the
Conservation Act 1987 the Grantor GRANTS to the Concessionaire a LEASE to carry out the
Concession Activity on the Premises subject to the terms and conditions contained in this
Concession and its Schedules.
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_______________________
SIGNED on behalf of the Minister of
Conservation by Angela Oosthuizen, Chief
Executive from Kaikoura District Council
acting under delegated authority

The common seal of Kaikoura Community
Charitable Trust Board Incorporated was affixed in
the presence of :

_______________________________
Authorised Signatory
Name

_________________________
in the presence of:

_______________________________
Authorised Signatory
_________________________

Name

Witness Signature
Witness Name:

___________________

Witness Occupation:_________________
Witness Address: __________________
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SCHEDULE 1
As marked on the attached plan or map in Schedule 4 being:

1.

Land

Physical Description/Common Name: [x] Reserve,
Scarborough Street South, Kaikoura
Land Status: Recreation Reserve
Legal Description: Pt Section 9, Blk X, Mt Fyffe Survey
District

As marked on the attached plan or map in Schedule 4 being
part of the Land.
Premises

2.

3.

4.

5.

6.

Concession Activity
(clause 2)
Term
(clause 4)
Commencement Date
(clause 4)
Renewal(s)
(clause 4)
Final Expiry Date
(clause 4)

Area: approximately 15,050 square metres more or less

The construction and management of a recreational facility
including, but not limited to, an aquatic centre and ancillary
facilities for the use and enjoyment of the public. [To be
confirmed.]
Ten (10) years commencing on the Commencement Date
The date the last of the conditions in clause 3, Schedule 3
have been fulfilled or waived
Two (2) rights of renewal of ten (10) years each

The date 30 years after the Commencement Date, less one day
Activity Fee

7.

8.

Concession Fee
(clause 5)

Penalty Interest Rate

Double the current Official Cash Rate (OCR). See Reserve

(clause 6)

Bank of New Zealand website

Insurance
9.

$1.00 per annum plus GST (if demanded)

(To be obtained by
Concessionaire)

Types and amounts:
Public Liability Insurance for:
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(clause 11)

(a) General indemnity for an amount of no less than
$5,000,000.00; and [Drafting note: We
recommend at least $5M]
(b) Fire and Emergency New Zealand Act 2017 extension for
an amount no less than $250,000.00; and [Drafting
note: Is this relevant in relation to an urban
pool?]
(c) motor vehicle insurance covering third party property
damage for all vehicles used in the Development for a
minimum of [$2 million SMALLER]
Other insurances as necessary [Drafting note: KDC to
discuss with its insurance advisors if any other
insurance is needed and also see Schedule 3, clause
39 re insurance during construction works.]

10.

Health and Safety
(clause 12)

Audited Safety Plan: NOT required
The Grantor’s address is:
The Chief Executive

11.

Addresses for Notices
(clause 22)

Kaikoura District Council
PO Box 6
Level 2, 96 West End
Kaikoura 7340
Email: [TBC]
The Concessionaire’s address in New Zealand is:
[TBC]

12.

Special Conditions
(clause 29)

See Schedule 3

Note: Unless otherwise stated, the clause references in Schedule 1 are to the Grantor’s Standard Terms
and Conditions of Lease set out in Schedule 2
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SCHEDULE 2
STANDARD TERMS AND CONDITIONS OF LEASE
1.

Interpretation and Preliminary

AGREED
1.1

The Concessionaire is responsible for the acts and omissions of its employees, contractors,
agents, clients and invitees The Concessionaire is liable under this Concession for any breach
of the terms of the Concession by its employees, contractors, agents, clients and invitees , as if
the breach had been committed by the Concessionaire.

1.2

Subject to clauses 44 and 45 of Schedule 3, where this Concession requires the Grantor to
exercise a discretion or give any approval or provides for any other actions by the Grantor, then
the Grantor must act reasonably and within a reasonable time. When a consent is required
under this Concession such consent must not be unreasonably withheld.

1.3

Where this Concession provides for approvals, directions, reports and consents to be given by
one party to the other, those approvals, directions, reports and consents must be given by notice
in writing and clause 22 is to apply.

1.4

The covenants and powers contained in Part 2 of Schedule 3 of the Property Law Act 2007 are
not to be implied in this Concession and are expressly negatived.

1.5

Expressions defined in this Concession have the defined meaning throughout the Concession,
including all Schedules.

1.6

Clause and other headings are for ease of reference only and will not affect this Concession’s
interpretation.

1.7

References to any statutory provision are to statutory provisions in force in New Zealand and
include any statutory provision which amends or replaces it, and any by-law, regulation, order,
statutory instrument, determination or subordinate legislation made under it.

1.8

The term “includes” or “including” (or any similar expression) is deemed to be followed by the
words “without limitation”.

1.9

“Working Day” has the meaning given to it in the Property Law Act 2007.

2.

What is being authorised?

2.1

The Concessionaire is only allowed to use the Premises for the Concession Activity.
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2.2

The Concessionaire must exercise reasonable skill, care and diligence in carrying out the
Concession Activity, in accordance with standards of skill, care and diligence normally
practised by suitably qualified and experienced people in carrying out such activities.

2.3

The Concessionaire must provide the Grantor with evidence of the competency and
qualifications of its employees and contractors if the Grantor so requests.

2.4

The Concessionaire must not commence the Concession Activity until the Concessionaire has
signed the Concession Document and returned one copy of this Document to the Grantor, as if
it were a notice to be given under this Concession.

3.

What about quiet enjoyment?

3.1

Subject to clause 3.3 of Schedule 2 below, and clauses 12, 16 and 19of Schedule 3, the
Concessionaire, while paying the Concession Fee and performing and observing the terms and
conditions of this Concession, is entitled peaceably to hold and enjoy the Premises without
hindrance or interruption by Grantor or by any person or persons claiming under the Grantor
until the expiration or earlier termination of this Concession.

3.2

Provided reasonable notice has been given to the Concessionaire the Grantor, its employees
and contractors may enter the Premises to inspect the Premises and facilities, to carry out
repairs and to monitor compliance with this Concession.

3.3

[New clause to address areas where the public are entitled to access as of right.]

4.

How long is the Concession for - the Term?

4.1

This Concession commences on the date set out in Item 3 of Schedule 1 and ends on the Final
Expiry Date specified in Item 5 of Schedule 1 if all renewals are exercised.

4.2

If there is a right of renewal then the Grantor at the Concessionaire’s cost must renew the Term
for a further period as set out in Item 4 of Schedule 1 provided the Concessionaire:

4.3

5.
5.1

(a)

gives the Grantor at least three (6) month’s written notice before the end of the Term,
which notice is to be irrevocable, of the Concessionaire’s intention to renew this
Concession; and

(b)

at the time notice is given in accordance with this clause the Concessionaire is not in
breach of this Concession.

The renewal is to be on the same terms and conditions expressed or implied in this Concession
except that the Term of this Concession plus all further renewal terms is to expire on or before
the Final Expiry Date.
What are the fees and when are they to be paid?
If demanded by the Grantor, the Concessionaire must pay to the Grantor in the manner directed
by the Grantor the Concession Fee in advance on the Commencement Date and each
anniversary of the Commencement Date during the Term.
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[Drafting note: Concession Fee Review provisions can be reinstated, but given the
nominal nature of the concession fee, we have assumed that no review is
intended. SG to consider whether no concession with no provision for review is
permitted under Part 3B.]
5.2

The Council must review the Concession Fee every three (3) years during the term of this lease,
taking into account the matters in section 17Y(2)(a)-(c) and acknowledging that at the date of
this Lease the parties have agreed upon a nominal rent to reflect that the Concessionaire is a
charitable trust operating a recreational facility for the benefit of the public. The Council’s
decision on the Concession Fee payable following such review shall be final, subject to
clause 20.

6.

Are there any other charges?

6.1

The Concessionaire must pay all levies rates and other charges, including utility charges payable
in respect of the Premises or for the services provided to the Premises which relate to the
Concessionaire’s use of the Premises or the carrying on of the Concession Activity. [Drafting
note: Will rates be payable?]

6.2

The Grantor is not liable for any cost incurred in re-establishing the supply of any utilities in the
event of any of them becoming unavailable for any reason.

6.3

Where the Grantor has paid such levies, rates or other charges the Concessionaire must on
receipt of an invoice from the Grantor pay such sum to the Grantor within twenty (20) Working
Days of receiving the invoice. If payment is not made within the twenty (20) Working Days then
the Concessionaire is to pay interest on the unpaid sum from the date payment was due until
the date of payment at the Penalty Interest Rate specified in Item 7 of Schedule 1.

7.

When can the Concession be assigned?

7.1

The Concessionaire must not transfer, sub licence, assign, mortgage or otherwise dispose of the
Concessionaire’s interest under this Concession or any part of it (which includes the
Concessionaire entering into a contract or any other arrangement whatsoever whereby the
Concession Activity would be carried out by a person (called the Assignee) other than the
Concessionaire) without the prior written consent of the Grantor.

7.2

The Grantor may in the Grantor’s discretion decline any application for consent under clause
8.1.

7.3

Sections 17P, 17S, 17T, 17U, 17W, 17X, 17ZB and 17 ZC of the Conservation Act 1987 apply to
applications for consent under this clause unless the Grantor, in the Grantor’s discretion,
decides otherwise.

7.4

If the Grantor gives consent under this clause then the Concessionaire remains liable to observe
and perform the terms and conditions of this Concession throughout the Term and is to procure
from the Assignee a covenant to be bound by the terms and conditions of this Concession.
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7.5

The Concessionaire must pay the costs reasonably incurred by the Grantor incidental to any
application for consent, whether or not such consent is granted.

7.6

If the Concessionaire is not a publicly listed company then any change in the shareholding of
the Concessionaire altering the effective control of the Concessionaire is deemed to be an
assignment and requires the consent of the Grantor.

8.

What are the obligations to protect the environment?

8.1

The Concessionaire must at its cost keep the Premises in a clean and tidy condition and free of
weeds and all organisms specified as pests.

8.2

The Concessionaire must not store hazardous materials on the Premises nor store other
materials on the Premises where they may obstruct the public or create a nuisance except
storage and use necessary for the operation of the Concession Activity.

8.3

If directed by the Grantor, the Concessionaire must take all steps necessary to control, or, at the
Grantor's option, contribute to the cost of controlling any pest, insect or rodent infestation
occurring in or emanating from the Premises or any structure or facility on the Premises, and
if directed by the Grantor, engage a pest exterminator approved by the Grantor.

8.4

The Concessionaire must make adequate provision for the disposal of all refuse material and is
to comply with the reasonable directions of the Grantor in regard to these matters.

8.5

The Concessionaire must keep all structures, facilities and land alterations and their
surroundings in a clean and tidy condition. If reasonably directed by the Grantor the
Concessionaire must paint all structures and facilities in colours approved by the Grantor and
with paints of a type approved by the Grantor. [Drafting note: this may need to updated
to include provision for the Council to retain any responsibility for maintenance
of areas that are to be freely available for use by the public for carparking,
freedom camping etc? ]

8.6

If, during the Term, the Concessionaire removes a structure or facility from the Premises the
Concessionaire must, unless the Grantor directs otherwise, repair and make good at its own
expense all damage which may have been done by the removal and must leave the Premises in
a clean and tidy condition.

9.

When can new structures be erected or land alterations occur?

9.1

The Concessionaire must not erect, alter or bring on to the Premises any structure or other
improvements not authorised in Schedule 3 nor alter the Premises in any way without the prior
approval of the Grantor.

9.2

In giving approval under clause 9.1 the Grantor may, in the Grantor's sole and absolute
discretion, impose any reasonable terms and conditions, including a review of the Concession
Fee, as the Grantor considers appropriate under this clause; and may also decline the grant of
such approval.
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9.3

The Concessionaire must pay to the Grantor all costs associated with applications for approval
under this clause determined at the standard rates then applying for cost recovery of the
Grantor’s staff time and expenses.

9.4

Subject to the specific requirements of Schedule 3 related to initial design and construction
obligations, the Concessionaire must, upon request by the Grantor, submit written engineering
or building plans and details to the Grantor for approval before:

(a)

erecting new structure or altering any structure on the Premises;

(b)

altering the Premises in any way.

9.5

The Concessionaire must at all times where a building warrant of fitness under the Building
Act 2004 is required display a copy of the relevant current certificate showing the location of
the compliance schedule in a place in each building (as defined in that Act) on the Premises to
which users of the building have ready access.

9.6

The Concessionaire must keep and maintain all building systems and any structure on the
Premises in accordance with the, requirements of any compliance schedule.

9.7

The Concessionaire must retain and make available to any territorial authority and any other
person with a right to inspect any structures on the Premises under the Building Act 2004 a
copy of the compliance schedule, together with the written reports relating to compliance with
the compliance schedule over the previous two (2) year period.

10.

What about advertising?

10.1

The Concessionaire must not erect or display any signs or advertising on the Premises without
the prior approval of the Grantor. At the expiry or termination of this Concession the
Concessionaire must remove all signs and advertising material and make good any damage
caused by the removal.

10.2

If directed by the Grantor, the Concessionaire must ensure that all its advertising and
promotional material specifies that it is carrying out the Concession Activity under a
Concession granted by the Grantor.

11.

What are the liabilities and who insures? [Drafting note: check for consistency
with clauses in Schedule 3. May need deleting or updating and cross-referencing.]

11.1

The Concessionaire agrees to use the Premises at the Concessionaire’s own risk and releases to
the full extent permitted by law the Grantor and the Grantor's employees and agents from all
claims and demands of any kind and from all liability which may arise in respect of any accident,
damage or injury occurring to any person or property in or about the Premises.
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11.2

The Concessionaire must indemnify the Grantor against all claims, actions, losses and expenses
of any nature which the Grantor may suffer or incur or for which the Grantor may become liable
arising from the Concessionaire’s performance of the Concession Activity.

11.3

This indemnity is to continue after the expiry or termination of this Concession in respect of any
acts or omissions occurring or arising before its expiry or termination.

11.4

The Concessionaire has no responsibility or liability for costs, loss, or damage of whatsoever
nature arising from any act or omission or lack of performance or any negligent or fraudulent
act or omission by the Grantor, or any contractor or supplier to the Grantor, or any employee or
agent of the Grantor.

11.5

The Grantor is not liable and does not accept any responsibility for damage to or interference
with the Premises , the Concession Activity, or to any structures, equipment or facilities on the
Premises or any other indirect or consequential damage or loss due to any natural disaster,
vandalism, sabotage, fire, or exposure to the elements except where, subject to clause 11.6, such
damage or interference is caused by any wilful act or omission of the Grantor, the Grantor's
employees, agents or contractors.

11.6

Where the Grantor is liable in accordance with clause 11.5, the total extent of the Grantor's
liability is limited to $100,000 in respect of the Concessionaire's structures, equipment and
facilities.

11.7

Without prejudice to or in any way limiting its liability under this clause 11 the Concessionaire
at the Concessionaire’s expense must take out and keep current policies for insurance and for
the amounts not less than the sums specified in Item 9 of Schedule 1 with a substantial and
reputable insurer and in accordance with clauses 36 – 42 of Schedule 3.

11.8

After every three (3) year period of the Term the Grantor may, on givingtwenty(20) Working
Days’ notice to the Concessionaire, alter the amounts of insurance required under clause 11.7
and Schedule 1. On receiving such notice the Concessionaire must within forty (40) Working
Days take out and keep current policies for insurance and for the amounts not less than the sums
specified in that notice.

11.9

The Concessionaire must provide to the Grantor within twenty (20) Working Days of the
Grantor so requesting:*
(a)

details of any insurance policies required to be obtained under this Concession,
including any renewal policies if such renewal occurs during the Term; and/ or;

(b)

a copy of the current certificate of such policies.

12.

What about Health and Safety?

12.1

The Concessionaire must exercise the rights granted by this Concession in a safe and reliable
manner and must comply with the Health and Safety at Work Act 2015 and its regulations and
all other provisions or requirements of any competent authority relating to the exercise of this
Concession. The Concessionaire must comply with its safety plan (as required in Item 9 of
Schedule 1), and with any safety directions of the Grantor.

12.2

The Concessionaire must:
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(a)

notify the Grantor of any natural events or activities on the Premises, the Land or the
surrounding area which may endanger the public or the environment;

(b)

take all practicable steps to protect the safety of all persons present on the Premises
and must, where necessary, erect signposts warning the public of any dangers they may
encounter as a result of the Concessionaire's operations;

(c)

take all practicable steps to eliminate any dangers to the public and must clearly and
permanently mark any that remain and of which the Concessionaire is aware;

(d)

record and report to the Grantor all accidents involving serious harm within twenty
four (24) hours of their occurrence and forward an investigation report within three (3)
days of the accident occurring;

(e)

ensure that all contracts between the Concessionaire and any contractors contain, at a
minimum, the same requirements as this clause 12;

(f)

be satisfied that facilities or equipment provided by the Grantor to enable the
Concession Activity to be carried out meet the safety requirements of the
Concessionaire;

(g)

not bring onto the Premises or any land administered by the Grantor any dangerous or
hazardous material or equipment which is not required for purposes of the Concession
Activity; and if such material or equipment is required as part of the Concession
Activity, the Concessionaire must take all practicable steps at all times to ensure that
the material or equipment is treated with due and proper care.

13.

What are the compliance obligations of the Concessionaire?

13.1

The Concessionaire must comply where relevant:
(a)

with the provisions of the Reserves Act 1977 and any management plan for the Land
prepared under section 41 of the Reserves Act 1977, together with any amendment or
review of any such plan whether approved before, on, or after the date on which this
Concession takes effect; and

(b)

with the Conservation Act 1987 and the Reserves Act 1977, and any other statute,
ordinance, regulation, bylaw, or other enactment (collectively the “Legislation”)
affecting or relating to the Land or affecting or relating to the Concession Activity,
including any regulations made under the Conservation Act 1987 or bylaws made under
the Reserves Act 1977; and

(c)

with all notices and requisitions of any competent authority affecting or relating to the
Land or affecting or relating to the conduct of the Concession Activity; and

(d)

with all Grantor signs and notices placed on or affecting the Land; and

(e)

with all reasonable notices and directions of the Grantor concerning the Concession
Activity on the Land.

13.2

The Concessionaire must comply with the terms of this Concession.

13.3

A breach or contravention by the Concessionaire of any relevant reserve management plan or
any statement of general policy that applies to the Land is deemed to be a breach of this
Concession.

13.4

A breach or contravention by the Concessionaire of any Legislation affecting or relating to the
Land or affecting or relating to the Concession Activity is deemed to be a breach of this
Concession.
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13.5

If the Legislation requires the Grantor to spend money on structures, facilities or improvements
on the Premises which the Grantor considers unreasonable, the Grantor may determine this
Lease and any dispute as to whether or not the amount is unreasonable is to be determined in
accordance with clause 20.

14.

What are the Grantor’s rights to remedy defaults?

14.1

The Grantor may elect to remedy at any time, after giving notice, if practicable, any default by
the Concessionaire under this Concession. Before electing to so remedy in accordance with this
clause, the Grantor must, if practicable, first give the Concessionaire notice of the default and a
reasonable opportunity to remedy the default.

14.2

The Concessionaire must pay to the Grantor forthwith on demand all reasonable costs and
expenses incurred by the Grantor, including legal costs and expenses as between solicitor and
client, in remedying such default. The Concessionaire is to pay interest on such costs and
expenses if payment is not made within ten (10) Working Days of the Grantor’s demand from
the date of the demand until the date of payment at the Penalty Interest Rate specified in Item
7 of Schedule 1.

15.

When can the Concession be suspended?

15.1

If, in the Grantor’s opinion, there is a temporary risk to any natural or historic resource on or
in the vicinity of the Land or to public safety whether arising from natural events such as
earthquake, land slip, volcanic activity, flood, or arising in any other way, whether or not from
any breach of the terms of this Concession on the part of the Concessionaire, then the Grantor
may suspend this Concession.

15.2

If, in the Grantor’s opinion, the activities of the Concessionaire are having or may have an
adverse effect on the natural, historic or cultural values or resources of the Land and the
Grantor considers that the effect can be avoided, remedied or mitigated to an extent
satisfactory to the Grantor, then the Grantor may suspend this Concession until the
Concessionaire avoids, remedies or mitigates the adverse effect to the Grantor’s satisfaction.

15.3

The Grantor may suspend the Concession for such period as the Grantor determines where the
Concessionaire has breached any terms of this Concession.

15.4

The Grantor may suspend this Concession while the Grantor investigates any of the
circumstances contemplated in clauses 15.1 and 15.2 and also while the Grantor investigates
any potential breach or possible offence by the Concessionaire, whether or not related to the
Concession Activity under the Reserves Act 1977, Conservation Act 1987 or any Other
Legislation.

15.5

The word “investigates” in clause 15.4 includes the laying of charges and awaiting the decision
of the Court on those charges.

15.6

The Grantor is not to be liable to the Concessionaire for any loss sustained by the
Concessionaire by reason of the suspension of the Concession under this clause 15 including
loss of profits.
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16.

When can the Concession be terminated?

16.1

The Grantor may terminate this Concession either in whole or in part: NEED TO REVIEW ALL
THESE TO BE COMMON SENSE FOR A POOL:
(a)

by sixty (60) Working Days’ notice to the Concessionaire if any money payable to the
Grantor under this Concession is in arrears and unpaid for sixty (60) Working Days
after any of the days appointed for payment whether it has been lawfully demanded or
not; or

(b)

by sixty (60) Working Days’ notice to the Concessionaire or such sooner period as it
appears necessary and reasonable to the Grantor if-:
(i)

the Concessionaire breaches any terms of this Concession and in the Grantor's
sole opinion the breach is able to be rectified; and

(ii)

the Grantor has notified the Concessionaire of the breach; and

(iii)

the Concessionaire does not rectify the breach within sixty (60) Working Days
of receiving notification; or such earlier time as specified by the Grantor; or

(c)

by notice in writing to the Concessionaire where the Concessionaire breaches any
material terms of this Concession and in the sole opinion of the Grantor the breach is
not capable of being rectified; or

(d)

by notice in writing to the Concessionaire where the Concessionaire breaches clauses
11.9 and 12NEED TO MAKE REASONABLE; or

(e)

by notice in writing to the Concessionaire if the Concessionaire ceases to conduct the
Concession Activity or, in the reasonable opinion of the Grantor, the conduct of the
Concession Activity is manifestly inadequate; or

(f)

by notice in writing to the Concessionaire if the Concessionaire is convicted of an
offence under the Conservation Act 1987, the Reserves Act 1977, or any of the other
Acts listed in the First Schedule to that Act or any statute, ordinance, regulation, bylaw,
or other enactment affecting or relating to the Land or which in the Grantor's sole
opinion affects or relates to the Concession Activity; or

(g)

by notice in writing to the Concessionaire if the Concessionaire is dissolved; or enters
into any scheme affecting its property or income, or any composition or arrangement
with, or assignment for the benefit of, its creditors; or has a receiver or receiver and
manager appointed in respect of any of its property or income; or a resolution is put
(whether or not passed) to a general meeting of its members, or an application is made
to a court, for the appointment of a liquidator of it; or it is placed under statutory
management or declared “at risk” under any legislation; or is unable to pay its debts as
they fall due; or its liabilities (including prospective and contingent liabilities) exceed
its assets; or any of its property is made subject to a sale order, freezing order or
charging order; or it ceases to have an operative board or ceases to carry on its
operations; or

(h)

immediately if there is, in the opinion of the Grantor, a permanent risk to public safety
or to the natural and historic resources of the Land whether arising from the conduct
of the Concession Activity or from natural causes such as earthquake, land slip, volcanic
activity, flood, or arising in any other way, whether or not from any breach of the terms
of this Concession on the part of the Concessionaire.

16.2

The Grantor may exercise its power to terminate under 16.1(h) without giving notice.

16.3

The Grantor may exercise the Grantor's right under this clause to terminate the Concession
notwithstanding any prior waiver or failure to take action by the Grantor or any indulgence
granted by the Grantor for any matter or default.
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16.4

Termination of the Concession is not to prejudice or affect the accrued rights or claims and
liabilities of the parties.

17.

What happens on termination or expiry of the Concession?

17.1

If the Grantor permits the Concessionaire to remain in occupation of the Premises after the
expiry or earlier termination of the Term, (which permission may be oral or in writing), the
occupation is to be on the basis:
(a)
(b)
(c)

of a periodic tenancy only, terminable by twenty (20) Working Days’ notice by either
party; and
at the Concession Fee then payable; and
otherwise on the same terms and conditions, as they would apply to a periodic tenancy,
as expressed or implied in this Concession.

17.2

On expiry or termination of this Concession, either as to all or part of the Premises, the
Concessionaire is not entitled to compensation for any structures or other improvements
placed or carried out by the Concessionaire on the Land, including but not limited to the
Concessionaire Improvements as defined in clause 4 of Schedule 4.

17.3

The Concessionaire may, with the Grantor’s written consent, remove any specified structures
and other improvements on the Premises. Removal under this clause must occur within the
time specified by the Grantor and the Concessionaire is to make good any damage and leave
the Land and the Premises affected by the removal in a clean and tidy condition.

17.4

The Concessionaire must, if the Grantor gives written notice, remove any specified structures
and other improvements on the Premises. Removal under this clause must occur within the
time specified by the Grantor and the Concessionaire is to make good any damage and leave
the Land and the Premises affected by the removal in a clean and tidy condition If before the
expiry of the Term the Concessionaire makes an application for a further concession in respect
of the same Concession Activity on the Premises then the Grantor cannot require such removal
and reinstatement until such time as that concession application has been determined. If a
new concession is granted then removal and reinstatement cannot be required until the expiry
or termination of the new concession.

18.
18.1

19.
19.1

When is the Grantor’s consent required?
Where the Grantor’s consent or approval is expressly required under this Concession then the
Concessionaire must seek that approval or consent for each separate time it is required even
though the Grantor may have given approval or consent for a like purpose on a prior occasion.
Any such consent or approval may be made on such conditions as the Grantor considers
appropriate.
What about other concessions?
Nothing expressed or implied in this Concession is to be construed as preventing the Grantor
from granting other concessions, whether similar or not, to other persons provided that the
Grantor must not grant another concession that would derogate in any material way from the
Concessionaire’s ability to carry out the Concession Activity.
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20.

How will disputes be resolved?

20.1

If a dispute arises between the parties in connection with this Concession the parties must, in
the first instance be referred to the Grantor’s Chief Executive (representing the Grantor) and
the Concessionaire’s Chairperson (representing the Concessionaire) for their joint resolution,
failing which the dispute will be resolved in accordance with clause 20.2.

20.2

If the dispute cannot be resolved in accordance with clause 20.1 within forty (40) Working
Days of written notice by one party to the other (or such further period as the parties may agree
to in writing) either party may refer the dispute to mediation, in which case the dispute will be
mediated in accordance with the mediation rules of the Resolution Institute.

20.3

If the dispute cannot be resolved by mediation within forty (40) Working Days of written notice
by one party to the other (or such further period as the parties may agree to in writing) either
party may refer the dispute to arbitration, which arbitration is to be carried out in accordance
with the provisions of the Arbitration Act 1996.

20.4

If the parties do not agree on an arbitrator within ten (10) Working Days of a party giving
written notice of the requirement to appoint an arbitrator the President of the New Zealand
Law Society is to appoint the arbitrator. In either case the arbitrator must not be a person who
has participated in an informal dispute resolution procedure in respect of the dispute.

20.5

The arbitrator must include in the arbitration award reasons for the determination.

20.6

Despite the existence of a dispute, each party must continue to perform its obligations under
this Concession.

21.

What about prosecution for offences?

21.1

Where any breach of this Concession by the Concessionaire also constitutes an offence under
the Resource Management Act 1991, the Conservation Act 1987, the Reserves Act 1977, or any
of the other Acts listed in the First Schedule to that Act:
(a)

no waiver or failure to act by the Grantor under this Concession is to preclude the
Grantor from prosecuting the Concessionaire; and

(b)

no failure by the Grantor to prosecute the Concessionaire is to preclude the Grantor
from exercising the Grantor's remedies under this Concession; and

(c)

any action of the Grantor in prosecuting the Concessionaire is not to preclude the
Grantor from exercising the Grantor's remedies under this Concession.

22.

How are notices sent and when are they received?

22.1

Any notice to be given under this Concession is to be in writing and made by personal delivery,
by pre-paid post or email to the receiving party at the address, or email address specified in Item
10 of Schedule 1. Any such notice is to be deemed to have been received:
(a)

in the case of personal delivery, on the date of delivery;

(b)

in the case of post, on the 3rd Working Day after posting;
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(c)

in the case of email, on the date receipt of the email is acknowledged by the addressee
by return email or otherwise in writing, except that return emails generated
automatically will not constitute an acknowledgement.

22.2

If any party’s details specified in Item 10 of Schedule 1 change then the party whose details
change must within twenty(20) Working Days of such change provide the other party with the
changed details.

23.

What is the scope of the Concession?

23.1

Except as provided by legislation, this Concession and any written variation (including
variations agreed to pursuant to section 17ZC of the Conservation Act 1987) agreed by the parties
contain the entire understanding between the parties with reference to the subject matter of this
Concession and there is no other agreement, representation or warranty whether it is expressed
or implied which in any way extends, defines or otherwise relates to the provisions of this
Concession.

24.

Can provisions be severed?

24.1

Any illegality, or invalidity or unenforceability of any provision in this Concession is not to affect
the legality, validity or enforceability of any other provisions.

25.

What about the payment of costs?

25.1

The each party will pay their own legal costs and expenses of and incidental to preparing and
signing this Concession or any extension or variation of it.

25.2

The Concessionaire must pay in full immediately and on demand all costs and fees (including
solicitor’s costs and fees of debt collecting agencies engaged by the Grantor) arising out of and
associated with steps taken by the Grantor to enforce or attempt to enforce the Grantor’s rights
and powers under this Concession including the right to recover outstanding money owed to the
Grantor.

26.

What is the relationship of parties?

26.1

Nothing expressed or implied in this Concession is to be construed as constituting the parties as
partners or joint venturers.

27.

What about registering the Concession?

27.1

The Grantor is not required to do any act or thing to enable this Concession to be registered and
the Concessionaire must not register a caveat in respect of the Concessionaire's interest under
this Concession.

28.

Which clauses survive termination?

28.1

Clauses 11 and 22 survive the termination of this Concession.

29.

Are there any Special Conditions?
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29.1

Special conditions are specified in Schedule 3.

30.

The Law

30.1

This Concession is to be governed by, and interpreted in accordance with the laws of New
Zealand.
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SCHEDULE 3
SPECIAL CONDITIONSMURRAY TO REREAD SCHEDULE 3
Definitions

1.

In this Concession, unless the context indicates otherwise:
(a)
(b)

Authority means every local body, government or other authority having jurisdiction
over the Premises, or its use;
Consents means:
(i)

all resource consents under the Resource Management Act 1991;

(ii)

all building consents under the Building Act 2004; and

(iii)

all other consents or approvals;

necessary to enable the Development to proceed.

(c)

Concessionaire Improvements means any buildings, improvements, structures or
facilities to be constructed in, or on, the Premises by the Concessionaire, with the consent
of the Grantor, during the term of this concession;

(d)

Development means the development and associated works to be carried out on the
Premises in accordance with this Concession to enable the Concessionaire to carry out
the Concession Activity, including the design, construction, completion and associated
works in respect of the construction of the Concessionaire Improvements; and

(e)

Grantor’s Representative means the Chief Executive of Kaikoura District Council or
authorised delegate of the Chief Executive;

(f)

Target Date means the date by which the Development is to be completed, being 12???
months from the date this Concession becomes unconditional (subject to extension in
accordance with clauses 25 or 26 of this Schedule 3

(g)

Force Majeure means, in relation to either party (Affected Party) an event r
circumstance which is beyond the reasonable control of the Affected Party, including but
not limited to any:
(i)

act of God;

(ii)
strike, lock-out or other industrial disturbance by or amongst employees of a
person other than the Affected Party;
(iii)

act of public enemy, or declared or undeclared war or threat of war;

(iv)

terrorist act, blockade, revolution, riot, insurrection, civil commotion or public
demonstration (other than one caused by the Affected Party); or
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(v)

governmental or regional or local authority restraint, legislation or by law,

but does not include any:

(vi)

event or circumstance which could have been avoided by the Affected Party
exercising a reasonable standard of care, having regard to the Affected Party’s
obligations, and the parties’ relationship, under this agreement; or

(vii)

lack of funds or authority or power on the part of the Affected Party.

Existing Rights
2.

To avoid doubt, the Concessionaire acknowledges that at the date of this Concession, part of
the Premises is subject to easement rights recorded in Record of Title 738662 (Easement),
and the rights of the Concessionaire are subject to the Easement.

Conditions

3.

This Concession is conditional on:
(a)

the Concessionaire obtaining by [date], all necessary consents to enable the Concession
Activity to proceed and the Concessionaire Improvements to be built and used in
accordance with this Concession, to the Concessionaire’s and the Grantor’s satisfaction;

(b)

approval, by [date], of the terms of this Concession by the Grantor, following completion
of any process required under the Reserves Act 1977, Conservation Act 1987 and the Local
Government Act 2002;

(c)

the Concessionaire obtaining, by [date], funding that will be sufficient to complete the
construction of the Concessionaire Improvements so the Concession Improvements can
be constructed, maintained, used, and occupied on terms acceptable to the Grantor and
the Concessionaire.
[Drafting note: Anything else? Eg Parties signing funding agreements
referred to in the MOU.]WILL SEND WORDS RE FUNDING AGREEMENTS
AND FREEDOM CAMPING , PICNIC ETCETC

4.

The following applies to the conditions contained in clause 3 above:
(a)
(b)
(c)

Fulfilment of Conditions: subject to clauses 23 and 24 of this Schedule 3 the parties
must do all things reasonably necessary to enable the conditions to be fulfilled by the
dates for fulfilment;
Time of the Essence: time for fulfilment of any condition and any extended time for
fulfilment to a fixed date is of the essence of this Concession;
When Condition Fulfilled: a condition will not be treated as fulfilled until the relevant
party has served written notice of fulfilment of that condition on the other party;
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(d)

(e)
(f)

Benefit of Conditions: the conditions in clauses 3(a) and (c) above have been inserted
for the benefit of both of the parties and may be waived by written agreement between
them and the condition in clause 3(b) above has been inserted for the Grantor and may
be waived by the Grantor giving written notice of such waiver to the Concessionaire;
Effect of Waiver: any condition waived in accordance with clause 3(d) above will be
deemed to have been fulfilled; and
Effect of Non-Fulfilment: if any condition is not fulfilled by the relevant date for
fulfilment, either party may at any time before the condition is fulfilled cancel this
Concession by giving written notice to the other party, in which case neither party will
have any right or claim against the other party under or relating to this Concession.

No Pre-determination
5.

The Grantor acknowledges that:
(a)

this Concession has been signed by the Grantor in advance of completion of statutory
obligations that must be carried out prior to the Concession becoming unconditional;

(b)

while the Grantor has entered into this Concession in good faith, whether or not the
conditions in clause 3(b) above are confirmed is entirely dependent on due compliance
with relevant statutory obligations and there is no mandatory or other obligation on the
Grantor to satisfy the condition contained in clause 3(b);

(c)

by entering into this Concession, the Grantor has not pre-determined its decision-making
obligations with respect to any of its statutory obligations, and is able to comply with such
statutory obligations without reference to its obligations under this Concession.

Development Obligations

6.

General: The Concessionaire must undertake the Development from the Commencement
Date in accordance with the requirements of:
(a)

(b)
(c)
(d)

7.

details of any relevant concept design documents and plans that have been first approved
in writing by the Grantor (such approval not to be unreasonably withheld) which will
include (without limitation), the location of the Concessionaire Improvements on the
Premises;
any consents and approvals from any Authority necessary to give effect to the Development;
all relevant laws; and
this Concession.

Design Obligations: The Concessionaire must ensure that:
(a)
(b)

all consultants and designers engaged in the Development are appropriately experienced
and qualified with the construction and completion of developments similar in nature to
the Development; and
development and preparation of the design documents used for the purposes of the
Development is undertaken:
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8.

(i)

in accordance with best practice or generally accepted standards of professional
architectural or engineering practices and principles and with all reasonable skill
and care; and

(ii)

in accordance with and to meet all the requirements of this Concession.

Construction Obligations: The Concessionaire must ensure that the Development is carried
out:
(a)
(b)
(c)
(d)

with suitable materials and in accordance with professional principles and practices;
in accordance with construction access protocols and procedures approved by the
Grantor (acting reasonably) in writing, prior to the Commencement Date;
in accordance with and to meet all the requirements of this Concession; and
so that the Development is suitable for and will be able to be fully used and enjoyed for
the Concession Activity set out in Schedule 1.

9.

Site Responsibility: From the Commencement Date, the Concessionaire is entirely
responsible for and possesses the Premises entirely at its own risk and the Concessionaire must
implement all necessary protections and controls during the course of construction of the
Development that may be required by law or by Kaikoura District Council (acting in its
regulatory capacity) until the completion of construction of the Development. [Drafting
note: The Council report mentioned archaeological protocols being addressed in
the lease and the application mentions accidental discovery protocols being
followed. Do we need to include something here to set out what the protocols
are?]YES I WILL GET SOME WORDS

10.

Consents: The Concessionaire will be responsible for obtaining and complying with all
requirements of Authorities and all Consents necessary for the carrying out of the Development.

11.

Subcontractors: The engagement of subcontractors to perform the obligations of the
Concessionaire under this Concession will not limit or affect the Lessee's obligations or liability
under this Concession and the Concessionaire will be fully responsible for the acts and
omissions of any subcontractor as if they were the acts or omissions of the Lessee.

12.

Access to Premises During Construction: While the construction of the Concessionaire
Improvements is taking place, the Concessionaire will ensure that:
(a)

(b)
(c)
(d)

any access to and from the Premises is managed appropriately in consultation with the
Grantor’s Representative to minimise interference with the public and the authorised
users of the Land including closing parts of the Land temporarily while construction
works are undertaken;
the Premises may only be accessed by personnel directly related to the construction of the
Concessionaire Improvements, the Grantor’s Representative and other authorised
personnel on official business related to the construction;
any access is in accordance with the Concessionaire’s established construction access
protocols and procedures as approved by the Grantor in accordance with clause 12(b)
above;
the Land outside the Premises must not be used for the loading or unloading or storage
of construction related materials unless the Grantor’s Representative provides specific
approval to do so for a limited period, during which time the relevant Land must be
fenced; and
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(e)

all construction related vehicles are parked within the Premises.

13.

Concessionaire Access to Land Prior to the Commencement Date:
The
Concessionaire, may with the prior approval of the Grantor’s Representative, obtain access to
the Land with or without vehicles prior to the Commencement Date, for the purpose of carrying
out general, non-invasive, investigations related to the Development, including (but not limited
to) wind testing, survey and geotechnical investigations.

14.

Minimise Disturbance and Inconvenience: The Concessionaire will take reasonable
steps to minimise any disturbance and inconvenience to the Grantor and other authorised users
of the Land when exercising any rights granted under clause 13 above and must comply with
any reasonable requirements of the Lessor’s Representative.

15.

No Rent Payable: The Concessionaire will not be required to pay any rental or fee for any
rights granted under clause 13 above, but will promptly (at its cost) repair or rectify any damage
caused.

16.

Public Access to the Land During Development: Subject to clause 12(a), the
Concessionaire acknowledges and agrees that the Land is reserve and is available to the general
public for recreation purposes. Subject to the rights and obligations of the Concessionaire to
be responsible for the Premises under this Concession, during the Development the
Concessionaire may restrict the ability of the public to freely pass and repass over the Land with
the express written approval of the Grantor’s Representative which may not be unreasonably
withheld and in accordance with any reasonable conditions imposed by the Grantor’s
Representative. [This may require amendment to accommodate the ability for the
Council to allow public access for certain purposes (picnic and BBQ area etc).]YES
WILL NEED TO MATCH WITH CONDITION ABOVE

17.

Grounds for restrictions: Without limiting clause 16 above, grounds for restricting public
access will include the Concessionaire reasonably considering restrictions are necessary to
ensure the health and safety of the public and/or the safe and efficient completion of the
Development.

Grantor’s Representative and Reporting Obligations

18.

Specific Functions: The Grantor’s Representative will, as more particularly set out in this
Concession:
(a)
(b)
(c)
(d)
(e)

19.

generally observe compliance by the Concessionaire of its obligations;
progressively review the Development design;
approve the design, documentation, location and construction of all the Concessionaire
Improvements, with consent not to be unreasonably withheld;
consider and approve or reject variations to the approved building design documentation
with consent not to be unreasonably withheld; and
undertake such other functions expressly conferred on the Lessor’s Representative by this
agreement.

Access to Premises: The Concessionaire will grant the Grantor’s Representative access to
the Premises during working hours on reasonable notice to inspect the Development provided
that such access does not adversely interfere with the Development. To avoid doubt, while on
the Premises during the construction of the Development the Grantor’s Representative will
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comply with the Concessionaire’s site safety plans, access management plans and health and
safety plans and processes that have been provided to, and agreed by, the Grantor’s
Representative, at all times.
20.

Reporting by Concessionaire: The Concessionaire must provide information and briefings
to the Grantor’s Representative to enable him or her to discharge his or her obligations
responsibly under this Concession.

21.

Meetings: The Grantor’s Representative and the Concessionaire will establish procedures for
meetings to discuss the progress of the Development.

22.

No Relief From Obligations: No approval, review, comment, rejection, or failure to
approve, review, comment or reject by the Grantor’s Representative will relieve the
Concessionaire from the Concessionaire’s obligations under this Concession.

Completion and Progress

23.

Achieving Target Date: MURRAY TO REVIEW THIS SECTION The Concessionaire will
undertake and warrants that it will carry out the obligations in this agreement with due
diligence to achieve the Target Date.

24.

Written Report: The Concessionaire will provide written reports to the Grantor’s
Representative within [12 and 24 months] from the date this Concession becomes
unconditional, detailing progress with the Development to date, together with such further
information as the Grantor may require from time to time. MURRAY TO REVIEW

25.

Failure to Meet Target Date: If it appears likely as at the date falling three (3) months prior
to the Target Date that the Concessionaire will fail to complete the Development by the Target
Date, the Concessionaire will provide to the Grantor full details of the reasons for nonachievement and a proposed revised Target Date. The Grantor will act reasonably in
considering a proposed revised Target Date and notify its decision within twenty (20) Working
Days as to whether to accept the revised Target Date, but will be under no obligation to accept
the revised Target Date. If the Grantor does not respond within that twenty (20) Working Day
period, it is deemed to have accepted the revised Target Date.

26.

Extension to Target Date in Event of Force Majeure: Despite clause [25], in the event
the Concessionaire is unable to complete the Development by the Target Date as a result of any
events reasonably attributed to a Force Majeure event the parties will agree upon an extended
Target Date that is reasonable in the circumstances to accommodate the period of any delay
reasonably attributed to the Force Majeure event.

27.

Insufficient Progress: Notwithstanding any contrary provisions in this Concession, if the
Concessionaire has not completed the Development by the Target Date the Grantor may give
written notice to the Concessionaire requiring the Concessionaire to remedy its default and
complete the Development within a reasonable period, not exceeding three (3) months. If the
Concessionaire has not completed the Development within that period the Grantor may
terminate this Concession by serving written notice of termination on the Concessionaire,
following which this Concession will terminate with immediate effect. For the avoidance of
doubt, upon such a termination clause 17 of Schedule 2 will apply and the Concessionaire will
not be entitled to make any claims against the Grantor.
Page 41 of 61
Late Papers – Appendix to Council Agenda: Public

Variations to the Development

28.

Written Approval: The Concessionaire will not implement any material variation in respect
of the design of the Concessionaire Improvements as part of the Development (Variation)
without the approval in writing of the Grantor’s Representative.

29.

No Ability to Unreasonably Withhold or Delay Approval:
The Grantor’s
Representative must not unreasonably withhold or delay approval to a Variation where the
Variation does not detract from completing the Development.

30.

Notice: The Grantor’s Representative may notify the Concessionaire and Grantor where he or
she believes any matter or thing has occurred which is a Variation.

31.

Obligation to Inform Lessor’s Representative: The Concessionaire must keep the
Grantor’s Representative informed of any Variation it wishes to implement.

32.

Costs: The Concessionaire will bear all costs associated with processing any Variation whether
or not it proceeds and all costs associated with implementing any Variation.

Risk

33.

Concessionaire to Bear Risk: In relation to the Development, the Concessionaire will from
the Commencement Date bear all risk of loss or damage to the Premises and the Development.

34.

Acceptance of Risk: The Concessionaire accepts all risks relating to the Development
including (but without limitation):
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)

the actual cost of the Development (including design, construction, compliance costs,
inflation, cost increases and rates of interest) is greater than the cost estimated by the
Concessionaire;
the usage of the Development being less than estimated by the Concessionaire or not
economically viable;
the failure of any party to meet funding obligations to the Concessionaire, or failure to
provide pro bono services;
the effect of any and all existing registered and unregistered interests affecting the
Premises that have been disclosed to the Concessionaire at, or prior to, the date of signing
of this Concession;
the revenue generated from the Development being less than estimated by the
Concessionaire;
subject to clause [29], the consequences to the Concessionaire of an event of Force
Majeure that is not the result of an act or omission of the Grantor;
the Concessionaire encounters unexpected difficulties in obtaining or complying with
laws, Consents or standards, or there are unexpected changes in laws, Consents or
standards;
the taxes levied on the Concessionaire (if any) including all taxes relating to the
construction and operation of the Development are more adverse than estimated by the
Concessionaire; and/or
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(i)

there being an unforeseen change in the economy or demographics which negatively
impacts on usage or revenues;
and the Concessionaire will not make any claim for damage, loss, expense or seek to be
indemnified for any liability from Grantor because of any such risk having eventuated.
Nor shall the Concessionaire seek, other than its entitlement to a Variation under clause
[28], to excuse non-performance under this Concession.

35.

Indemnity: The Concessionaire indemnifies the Grantor against any loss, damage or expense
arising from any claim or action made or brought against the Grantor by any third party holder
of existing registered or unregistered interests affecting the Premises that have been disclosed
to the Concessionaire at or prior to the date of signing of this Concession, that relates to the
construction or use of the Development and that are not the result of a wilful or negligent act
or omission by the Grantor, its agents, contractors or employees.

Insurance

36.

Insurance Policies: In addition to the Insurance required by clause 11.7 of Schedule 2, prior
to the Commencement Date, the Concessionaire will effect and maintain or procure to be
effected and maintained the following:
(a)

a policy of insurance in respect of the works and improvements on the Premises and all
things brought on to the Premises by the Concessionaire or its contractors for the purpose
of carrying out and completing the Development against such risks as are commercially
insurable and on the basis of reinstatement as at time of loss or damage;

(b)

public liability insurance for a minimum of $5 million (as specified in Item 9 of Schedule
1) covering claims in respect of:
(i)

damage to real or personal property (including firefighting and suppression costs
on the Premises and any adjoining land); and

(ii)

injury to, or death of, persons; and

arising out of or in connection with the Development;

(c)

37.

motor vehicle insurance covering third party property damage for all vehicles used in the
Development for a minimum of [$2 million SMALLER] per occurrence or series of
occurrences arising from the same event (as specified in Item 9 of Schedule 1).

To Maintain: Prior to the Commencement Date, the Concessionaire will maintain or procure
to be effected and maintained the insurances required by clause 36 with such insurances to be
maintained until issue of a Code Compliance Certificate for all aspects of the Development
under the Building Act 2004.
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38.

Terms of Policies: All insurances which the Lessee is required to effect under this
Concession will be effected with ”A” rated or better insurers approved by the Grantor, and this
approval may not be unreasonably held.

39.

Policy Copies: Other than for the professional indemnity insurance policies where the
Concessionaire’s obligations in relation to the following are only to use its reasonable
endeavours, the Concessionaire shall give the Grantor certified copies of all:
(a)
(b)
(c)

policies;
renewal certificates; and
endorsement slips,

as soon as it receives them.

[Drafting note: there needs to be a requirement for PI insurance, but it seems to
be missing.]

40.

Endorsed: The Concessionaire will have each policy endorsed to the effect that the insurer
waives its right to avoid the policy or any liability under the policy in respect of one party by
reason of non-disclosure or inaccurate disclosure in the proposal relating to that policy by the
other party.

41.

To Pay: The Concessionaire will punctually pay all premiums in respect of all insurance
policies and give the Grantor copies of receipts for payment of premiums if and when requested
by the Grantor.

42.

Damage or Destruction: If all or part of the Development is damaged or destroyed, the
Concessionaire will (without limiting the obligations of the Concessionaire) apply all insurance
proceeds received to undertaking the prompt repair or replacement of the Development so that:
(a)
(b)
(c)

there is minimal disruption to Development;
to the greatest extent possible, the Concessionaire continues to comply with its
obligations under this Concession; and
it manages all repair and replacement activities so as to minimise the impact on the public
use of the Premises.

Construction Contracts Act 2002

43.

For the purposes of the Construction Contracts Act 2002, the Concessionaire acknowledges
that the granting on the Commencement Date by the Grantor of the Concessionaire’s interests
and entitlements under this Concession is in full consideration of the Concessionaire
undertaking the Development in accordance with this agreement and that the Concessionaire
will not be entitled to any further payment of consideration by the Grantor except as expressly
provided in this Concession. [Drafting note: SG is checking this clause with one of
our construction specialists.]
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Grantor as Regulatory Authority

44.

The Grantor has signed this Concession in its non-regulatory capacity as land owner and
administering body. This Concession does not bind the Grantor in its capacity as a regulatory
authority in any way, and any consent or agreement the Grantor gives under this Concession is
not an agreement or consent in its regulatory capacity and vice versa.

45.

When acting in its regulatory capacity, the Grantor is entitled to consider all applications to it
without regard to this agreement. The Grantor will not be liable to the Concessionaire or any
other party if, in its regulatory capacity, the Grantor declines or imposes conditions on any
consent or permission that the Grantor, the Concessionaire or any other party seeks for any
purpose associated with this Concession.

SCHEDULE 4
Plan or map
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Attachment:
v.

Application – as provided with 5 February Council paper

APPLICATION TO KAIKŌURA DISTRICT COUNCIL (AS MINISTER’S DELEGATE)

FOR A CONCESSION LEASE
Applicant details:
Legal status of applicant
Applicant name
NZBN number
Charities registration number
Registered office
Company phone
Contact person and role
Email

1.

Charitable Trust
Kaikōura Community Charitable Trust Board
2738932
CC57054
Kaikōura District Council, 96 West End, Kaikōura 7300
02102983950
John Wyatt, Trust Chairperson
jandswyatt@xtra.co.nz

Activity applied for:

Land use: Use of recreation reserve for a ground lease for construction and operation of a community facility
structure

2.

Description of activity:

The Kaikōura Community Charitable Trust Board (KCCTB) wishes to apply for a lease concession under
section 59A of the Reserves Act 1977 and Part 3B of the Conservation Act 1987 to lease approximately
16,800sqm more or less of Part Section 9 Blk X Mt Fyffe Survey District (no Record of Title). The land is situated
within the Kaikōura Scarborough Street South site (see the attached site plan C:A). The purpose of the lease is
for the construction and management of a recreational facility, initially incorporating an aquatic centre for the
community (see the attached concept plans C:B). Factors considered by the KCCTB when choosing this site
included community consultation feedback, sufficient space to support the aquatic centre and future
development, minimal tsunami risk, cultural significance, and proximity to user groups and the scenic views.
Further enhancement of the recreation reserve will ensure it will become a destination which over time that
allows the remainder of the reserve to be utilised and enjoyed by the public and it will link into existing
pathways.

3.

Alternative sites considered:

KCCTB with support of Kaikōura District Council (KDC) have followed a thorough site consideration process
through a feasibility study (attached D:A), community feedback and consultation (attached D:B) and Council
meetings (Council report attached D:C). This information guided and supported the Trust’s decision to choose
the Scarborough Street South site.
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4.

Background experience of the applicant:

The Trust consists of six trustees who provide a range of skill and experience to the overall governance of the
Trust. This includes Trust Chair, John Wyatt with 32 years international/investment banking experience and
history in managing multibillion dollar projects. Craig Mackle, self-employed for 20 years with Kiwi Concrete
and Harmac Concrete Companies. Craig has served time as a councillor and is currently the mayor. Mark
Fissenden, a successful business owner, and high school board chair. Toni Batey who has a degree in business,
and has been self-employed in swim and golf coach training. Rosie Clemett, sports coordinator at high school,
with an interest in all sports with experience in being a committee chair. She is the Runanga representative.
John Diver, Registered electrical inspector, 30 years self-employed electrician, and 20 years local councillor.
The Trust has also engaged the professional services of Create Limited. Bryan and Abdus from Create Limited
are sports and aquatic design professionals. Their experience and skills were demonstrated to a high standard
in their work with the Waiau Community Pool, bringing together design, engineer, architectural and project
management abilities which resulted in the project's success. Create have an existing working relationship with
the Trust.
Bryan is a Chartered Structural Engineer, he has developed specialist knowledge around high performance
building systems such as Structural Insulated Panels and Screw Piles, as well as providing structural advice and
design services regarding seismic assessment and improvement, bridges, prestress concrete, and in ground
fluid retaining structures.
Additionally, professional subcontractors have been engaged. LandTech Consulting Ltd who is a specialist
geotechnical service provider comprising a team of qualified Geotechnical Engineers and Engineering
Geologists, with experience in geotechnical investigations, liquefaction assessment, hillslope stability, and
engineering geology. Infir Limited has a mission statement to simplify and offer solutions for complex
infrastructure issues and to provide civil engineering services to a broad range of clients and project types.

5.

Larger area

Is the size of the area you are applying for larger than the structure/facility? YES
If yes, please detail the size difference in the box below, and answer the following 3 questions.
The structure/facility, comprising the aquatic centre, driveway car parking, and open space areas of the
aquatic centre total approximately 16,800 sqm more or less. The structure/facility itself occupies
approximately 1210 sqm
Is this necessary for safety or security purposes? NO
Is this necessary as an integral part of the activity? YES, including for driveways, parking and possible future
development
Is this essential to carrying on the activity? YES
Refer to the site plan (C:A). The approximately 16,800 sqm more or less leaves spatial allocation for future
development and includes the access way and parking for the facility. There will be a focus on creating a space
that is inviting, welcoming and accommodating to all aquatic centre users.
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6.

Exclusive possession

Do you believe you need exclusive possession of the recreation reserve on which your structure/building is
located, ie no one else can use the land during your use of it? YES, but see the note below
If yes, please answer the following 3 questions:
Is exclusive possession necessary to protect public safety? YES
Having exclusive possession will ensure the Trusts health and safety policies and procedures are implemented
and followed correctly.
Is exclusive possession necessary to protect physical security of the activity? YES
Is exclusive possession necessary for the competent operation of the activity? YES
Note – The overall purpose of this facility is to accommodate the needs of the Kaikōura community. It is
intended that the concession lease will reserve public access to parts of the proposed lease concession area
where exclusive possession is not necessary for the safe and effective operation of the facility and general
public use can be accommodated (with appropriate restrictions where necessary). This shall include
Responsible Freedom Camping as determined by the Council, and also access to and enjoyment of, the
Recreation Reserve.

7.

Term

Please detail the length of term sought (ie. number of years or month) and why.
Term of lease: Ten (10) years
Rights of renewal: Two (2) rights of renewal of ten (10) years each
KCCTB wish to obtain the maximum concession lease period possible. A significant amount of community and
external funding will support the facility build and the Trust want to ensure this facility will provide a service
the Kaikōura community now and in the future.

8.

Bulk fuel storage

Do you intend to store fuel in bulk on the land as part of the activity? NO

9.

Environmental Impact Assessment

Scarborough Street South site is currently a large bare empty rural site with minimal existing natural
environmental features. At present the area doesn’t currently support any activities apart from grass cutting
maintenance to prevent fire risk; however, the site has been occupied in the past for grass cart racing.
Additional to the below Environmental Impact Assessment (EIA), the Trust will ensure systems such as waste
and effluent disposal are fully compliable and the management of hazardous substances/contaminants have
thorough policies and procedure in place.
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Location on public
conservation land

Special feature or value

Potential effects of
your activity on the
feature or value
(positive or adverse)
Discovery of
archaeological
matters.

Scarborough Street
South

Cultural significance.

Scarborough Street
South

Currently minimal vehicle
movements/disturbance
per day.

Scarborough Street
South

Visual appearance from
State highway 1.

Scarborough Street
South

Natural colour systems
proposed in-keeping with
the environment and
blend the facility into the
landscape.

Scarborough Street
South

Site restoration.

Disruption to the site
during construction.

Scarborough
Street South

Consideration to existing
easements.

The trust is aware of
existing easements in
place and has given
consideration during
planning and concept
stages to ensure the
facility will not cause
interference or
disruption to these.

Increased vehicle
movements (under
100 per day) to and
from the aquatic
centre daily.
Potentially the aquatic
centre could have
been physically viewed
from the State
highway 1.
Recognising the
beautiful undisturbed
environment.

Methods to remedy,
mitigate or avoid any
adverse effects
identified.
Follow the accidental
discovery protocol.
Keep local Iwi
informed and
updated consistently.
Ensure aquatic centre
is easily accessible to
pedestrians and
cyclists. Include
facility bus parking.
Further consideration
and investigation has
eliminated this.

Consideration to the
colour systems
proposed of the
facility to ensure
natural tones with
low light reflectivity
in-keeping with the
current environment.
On completion of the
construction phase
the site will be
restored with
landscaping including
native plantings.
Continued
communication with
KDC planning team.
Project to meet the
required special
distances between
easement and facility
and access way.
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10.

Attachments

Section of the application form
the attachment relates to:
C:A Description of activity

Document title

Description of attachment

Site Plan1

C:B Description of activity
D:A Alternative site considered

Concept Plans
Feasibility Study

D:B Alternative site considered

Community consultation

D:C Alternative site considered

Council Report

Hand drawn site plan that defines
areas.
Concept plans
Informative document to provide
information on alternative sites
considered.
Community consultation from
KDC annual plan
March Council report that
considers site options
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Report to:
Date:

EMERGENCY COVID-19 RESPONSE COMMITTEE

File #

6. April 2020

Subject:
Prepared by:

Shovel Ready CIP Projects
7. Angela Oosthuizen – Chief Executive Officer

Input sought from:
Authorised by:

Angela Oosthuizen – Chief Executive Officer

1. SUMMARY
The purpose of this report is to provide Council with
2. RECOMMENDATION
THAT the Council:
a) Endorse the identified projects for inclusion as application for the Shovel Ready Projects
b) Endorse the letter of support for the Whale’s trail project.
3. BACKGROUND
The Government is seeking to identify ‘shovel ready’ infrastructure projects from the public sector
and (where projects can be repurposed for public benefit) the private sector that have, in each case,
been impacted by COVID-19.
Ministers have advised that they wish to understand
• The availability
• Benefits
• Geographical spread and
• Scale of ‘shovel ready’ projects.
These projects will be considered in the context of any potential Government response to support the
construction industry, and to provide certainty on a pipeline of projects to be commenced or re-commenced,
once the COVID 19 Response Level is suitable for construction to proceed.
The Infrastructure Industry Reference Group (Reference Group), chaired by Mark Binns, is leading
this work at the request of Ministers, and is supported by Crown Infrastructure Partners Limited
(CIP). CIP is now seeking project information from relevant industry participants on projects/programmes
that may be suitable for potential Government support.
The four criteria identified for the projects are:
•
•
•
•

Criteria 1: extent of contract readiness : 6 -12 months
Criteria 2: infrastructure project (horizontal or vertical) with public or regional benefit
Criteria 3: project is of a size and has material employment benefits (i.e.$10m+);
Criteria 4: The overall benefits and risks of the project.

The Reference Group has been asked to prepare a report to Ministers on these infrastructure
projects/programmes and that could be deployed as part of a stimulatory package.
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All responses are required to be provided to the PIF by 5.00pm on Tuesday 14 April 2020. This is a an
extremely short deadline given the letters were only received on 24 March 2020,
CIP will consider the construction readiness of the project based on the PIF.
•
•
•

Category A - Projects which currently are (or were) in the construction phase, but have been put on
hold due to COVID 19 and are likely not to progress, or to progress at a much slower rate or
scale/scope, if not supported post COVID 19.
Category B - Projects which have a high expectation of commencing the construction phase within the
next six months (by 31 October 2020), but are unlikely to do so due to COVID 19.
Category C - Projects which could have been expected to commence the construction phase within the
next 12 months (by 30 May 2021) but are unlikely to do so due to COVID 19.

This may include projects currently in a procurement phase including where:
• a suitable Tender has been completed;
• a Tender Evaluation is in progress;
• a Request for Tender is in the market; or
• the principal is about to put out a Request for Tender to the market.
This may also include maintenance and asset replacement projects which require little design or
consenting, such as local/regional roading and three waters projects.
Project classifications: infrastructure type, value and employment benefits
Consideration will be given to whether the project has a public or regional benefit. CIP
will categorise projects based on the following categories:
•
•
•
•
•
•
•
•

Three waters
Buildings and Structures
Other infrastructure
The infrastructure will be classified as
Critical infrastructure
New infrastructure
Replacement/refurbished infrastructure
Repurposed infrastructure.

The project is of a size and has material employment benefits of $10m+.
While we have referred to a minimum project size of $10m, they acknowledge recognise that this might be too
high a threshold for some of the smaller regions or districts in NZ. They have advised this this could include
programmes of work.
The overall benefits of the project under
• Economic/Social/Environmental benefits; and
• Regional/Nationwide benefits.
This will include any project, either public or private, that will benefit the wider public or a particular
regional area due to its nature.
Given the breadth of infrastructure it is acknowledged this may include private sector projects that
demonstrate wider public benefits.
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Kaikōura’s District Council and community projects identified for potential inclusion are the following:
1. Rebuild Infrastructure Projects

Activity
Overheads

Stimulus Project
Programme overheads
Lyell Creek SP1

Lyell Creek Pump Station

Project Estimate

12 months overheads
Replacement of ww system from Lyell Creek PS to
Hawthorne Rd (original business case as a Betterment
project - but deemed too expensive and not awarded to
FH)
Refurbishment of exisiting pumps station (current
Betterment project)

Crown
Rebuild

$0.72M

Funding
NZTA
Govt Stimulus
Rebuild
Request
$0.72M

$4.74M

$4.74M

$0.55M

$0.55M

Reticulation Repairs

Isolated 3w reticulation EQ repairs (costs now approx
$1m over initial budget)

$1.00M

Torquay& Avoca St Water Main
Renewal

Signicant renewal length of critical asset - deteriorating
AC water main

$0.40M

$0.40M

WWTP Desludging

Desludging of primary pond, partly attributable to EQ

$0.50M

$0.50M

Peninsula Reservoir EQ Repairs

Repair and lining of concrete reservoir

$0.35M

Clarence Valley Access

EQ emegergency works to replace Clarence River bridge
at Glen Alton, road approaches and river proection works

$12.60M

Three Waters

Transportation

Description of Work

$0.60M

$0.40M

$0.20M

$0.15M
$12.00M

$20.86M

$0.60M
$8.06M

The status of these water and transportation infrastructure projects are as follows:
Activity
Overheads

Stimulus Project

Business Case Status

Design Status

Programme overheads
Lyell Creek SP1

Complete

Complete

Complete

Lyell Creek Pump Station

Complete

Complete

Complete

Reticulation Repairs

Complete

Complete

Torquay& Avoca St Water Main
Renewal

Complete

Complete

Three Waters

Transportation

Procurement Status

WWTP Desludging

Nearly complete

Peninsula Reservoir EQ Repairs

Complete

Clarence Valley Access

Complete

Concept design
complete. Detailed
design can be fasttracked.
Complete
Preliminary design in
progress

Tenders complete,
evaluation/award in
progress
Tenders complete,
evaluation/award in
progress
Not started
Complete
Not started

As evident they are imminently shovel ready, are core infrastructure rebuild projects with direct local public
benefit.
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Kaikōura is a small local authority and ratepayers (commercial business and residents) are facing
substantial rates increases have significant affordability challenges with the substantial rate increases.
Further financial support from the government for these core infrastructure projects would be of direct
benefit to a community and an economy that has been hit hard economically. Once by the impacts of
the isolation impacts that resulted from the 2016 November earthquake and secondly by a depressed
tourism market resultant from COVID-19 travel restriction that will take time to be lifted and
international markets that will take time to recover.
2. Kaikōura Community Rejuvenation projects
The Mayfair Arts & Culture Centre, Kaikoura (Kaikoura Community Theatre Inc)
Total Cost $4.05m. The project has secured $3.76m and is seeking and additional $290k in funding to
complete.
Kaikoura Community Theatre Inc (KCTI) was established in 1983 as a Not For Profit Community society to
operate, own and develop The Mayfair on behalf of the Kaikōura Community. The constitution was broadened
in 2017 So that the wider needs of the community for access to and involvement in the Arts in all forms can be
met.
The construction and development of The Mayfair Art & Culture Centre has been identified as a community
priority, wider public benefit, infrastructure project that will meet the following community and economic
development needs for Kaikōura.
•

Meet Community and Tourism needs and create access to the Arts in all forms and improve health and
wellbeing outcomes and community connectedness. There is no similar facility within 135km to the
North or South of Kaikōura.

•

Meeting economic growth. Providing access to performing and static arts in all forms, a venue for
conferences, lectures, presentations and educational forums. Events held will promote Kaikōura as an
Arts Destination.

•

The Centre will be fully accessible, creating a positive experience for mobility and hearing impaired
users.

•

The internal design and environment and Arts Programme development will encourage participation
and engagement from Maori, who have already played a key part in the project development.

•

Provide a a safe, comfortable and future proofed environment, leading to greatly enhanced
social well-being where the community can connect, engage, communicate and develop - the tagline
for the Centre is “Entertain Educate Inform Inspire”

Construction has already reached the Roof-on stage and all consents are in place, with additional (final)
funding and minimal delays, the new facility is scheduled to be open in Spring this year. There is continual
community engagement that confirms this as a key priority project post the 2016 Earthquake and one that was
identified as such in the Kaikōura Re-Imagine consultation in early 2017.
As the project is already underway there are a number of Contractors, trades and suppliers that are engaged
and relying on the workflow and orders to keep their business going post he current lockdown and heading
into an economic headwind. We estimate that there are approx 55 direct construction trade jobs, 12 supplier
roles and 11 consultancy roles that are or shortly could be engaged in the project over the next 5 months
when the project could be completed.
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The Project has significant health , wellbeing and connectedness benefits and opportunities to engage in
and experience Arts in all forms which, research shows, is if significant benefit to communities, particularly
in “major event” recovery scenarios.
The only impediments to the continuation of this project is obtaining the residual funding in a post Covid19
economic environment and the addition of any costs associated with this lockdown.
Even before Covid19, this was undoubtedly a stimulatory project for the local economy and it is even more so
now as providing key local facilities will help drive national tourism and visitors.
Kaikōura Community Aquatic Centre
Total cost of the projects totals $ 3.9 m, the trust has secured $2.5m and is seeking an additional $1,4 m in
funding.
The Kaikoura Community Charitable Trust Board (KCCTB) is a community lead Trust established to meet the
needs of their community and provide public benefit in the form of a fit for purpose, sustainable, aquatic
centre.
The Kaikoura Aquatic Centre has been identified as a community priority, public benefit, infrastructure project
that will meet the following community and economic development needs for Kaikoura:
• Meet community and tourism needs by complementing existing infrastructure and increasing
recreational services to improve health and wellbeing outcomes.
• Meeting economic growth, providing learn to swim, aqua fitness, leisure water activities, support
education swim programs and water safety and confidence.,
• Providing an aquatic experience that accommodates for mobility impaired users.
• An environment which includes cultural aspects to encourage participation from Maori.
• Providing an enhanced social well-being space where community can connect, engage and
communicate.
Currently the project is in the final stages of detailed design and is the Building Consent is currently being
processed. This project has been identified as one of the top priority projects after the earthquake through the
Kaikōura Reimagine consultation and ongoing community engagement.
The project is anticipated to not only be shovel ready, but will employ more than 50 people (approximate)
(either local /regional) in the construction phase and will lead to the creation of 4 part time ongoing roles in
Kaikōura.
As highlighted above it offers significant health, recreational benefits and sporting development opportunities.
The only aspect holding up the construction of this project is the obtaining the residual funding in a post
COVID-19 economy where there will be widespread local unemployment and depressed tourism market.
This project ticks all the boxes as an important stimulatory project for the local economy.
3. Esplanade and other path Improvements that include lighting, undergrounding of power poles and
footpath renewals
To date budgetary constraints have confined KDC’s responses to the former, and even then the response
provided has fallen far short of what is needed. The February 2020 report to Council ‘Potential Footpath
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Improvements’ provided recommendations on how the available budget for 2019/20 of $194,400 should
be spent, but it was noted that more than ten times this could be beneficially spent, but the ability of
Council to provide such greater funding has not been practical in the difficult post-earthquake financial
environment.
Extensive sections of roads such as the Esplanade, Fyffe Quay and South Bay Parade either lack any
footpath along the seaward side or have disjointed sections of very poorly formed path that in some cases
poses safety issues for pedestrians.
It has long been recognised by Council that the having a high quality foreshore walkway along these
sections of roads would be significantly benefit the overall tourist experience in Kaikoura. There are
already very significant pedestrian flows along these routes despite the poor standard of facilities, but a
well formed walkway of a standard comparable to what exists in some other coastal communities could
take the tourist experience to the next level.
The development of Wakatu Quay that is being funded by the PGF and potential re-development of the
old swimming pool site on the esplanade has the potential to create an outstanding tourist experience
that would have great appeal for both local and international visitors.
It is also believed that even greater benefits could be achieved through other relatively minor works that
would improve connectivity of the existing pedestrian opportunities. Example of such potential
improvements include the following:
Safety improvements to existing reserve walkways that provide potential connections to the foreshore –
Dempseys, Pauls, Toms and South Bay tracks. These are attractive short tracks which receive relatively high
levels of use but work is desirable to improve surfaces, drainage, steps and bridges.
Forming a short section of path alongside the racecourse on SH1 with safe separation from traffic to enable
safe walking along SH1 between Kaikoura and South Bay & Ocean Ridge.
Constructing a properly designed staggered pedestrian level crossing across the railway at the seaward end
of Mill Road to provide easier access to the existing pathway along the foreshore. The recent opening of the
large New Zealand Motorcaravan Association site at Old Beach Road has seen large numbers of pedestrians
and cyclists seeking access to the foreshore and an alternative route to the centre of town. Providing this
connection is considered particularly desirable from a cyclist safety perspective as it is recognised that the
combination of high traffic volumes and extensive vehicle parking along Beach Road creates a number of
hazards for cyclists for which other means of mitigation don’t appear to be available.
Complementary to this would be the inclusion of addressing streetlighting and undergrounding of power
poles along the foreshore. The Sudima Hotel has re-affirmed its commitment to the Kaikoura Hotel on the
Kaikōura Esplanade and any improvements that could be made to improve the path, lighting and
undergrounding would enhance the visitor experience along the Esplanade. This would also dovertail PGF
grant ($10m) for the further development of Wakutu Quay as retail art and food precinct in a unique iconic
environment.
The importance of all of this, in assisting kick-starting a depressed local tourism economy cannot be under
estimated.
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Project Cost Estimates
The following table presents an indicative estimate of project costs. There is a relatively high level of
confidence in respect of cost of the simpler works (and indeed some of these costs may be over-estimated
as they have been based on indicated unit rates for projects of lesser scale) but further refinement of costs
for those more structural elements of the projects – such as those required where space for a walkway is
inadequate – would be desirable.
Such structural works do however only account for around a quarter of the overall costs based on the
approach currently adopted, and as such it would appear reasonable to take the estimates presented as
having +/- 20% accuracy.

Footpath Lengths (m)
Path Project
Esplanade / Fyffe Quay
South Bay
Scarborough Street
Reserve Walkway Improvements
Beach Road
Mill Road Rail Crossing Upgrade

$70/m

$130/m

$180/m

$500/m

2550
1530
330
900

650

Estimated
$1000/m Lump Sum Works Cost
390
150

$1,174,000
$425,400
$23,100
$100,000
$100,000
$117,000
$55,000
$55,000

Total (ex GST and overheads)

$1,894,500
Overheads @ 8%
Total

$151,560
$2,046,060

Additional costs for footpath renewals, lighting and power undergrounding are still to be estimated.
4. Letter of support for the Whale’s Trail
The Whale Trail Trust has also requested a letter of support from the Kaikōura District for their cycleway
project that is being done in conjunction with Marlborough District Council.
5. COMMUNITY VIEWS
Given the urgency to complete these applications no community view have been sought.
The Community are highly supportive of the Aquatic Centre and Arts and Culture project.
6. SIGNFICANCE OF THE DECISION
This matter is not deemed significant under the Significance and Engagement Policy.
7. COMMUNITY OUTCOMES
The work is in support of all community outcomes.
We value, protect and enhance
Kaikōura’ s unique natural
environment and biodiversity and
sustainably manage disposal of
waste.

Our District is economically diverse,
attractive to investment and provides
certainty around business and
employment continuity.
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Our community is resilient, safe and
well and has their essential needs
met

Our community participates in
decisions and planning in a way that
benefits our future.

Our infrastructure, housing and
community facilities are easily
accessible, cost effective and able to
withstand our natural hazards.

Residents and visitors enjoy an
improved quality of life in our District.
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Report to:
Date:

Council
8. 9 April 2020

Subject:
Prepared by:

File # 2.1.2

FINANCIAL RELIEF FOR RENTS, LEASES, & RATES PENALTIES
9. S Poulsen, Finance Manager

Input sought from:
Authorised by:

C Kaa, Management Accountant
M Dickson, Senior Manager Corporate Services
A Oosthuizen, Chief Executive

SUMMARY
This report aims to provide immediate financial relief to tenants and other occupiers of Council-owned
properties, in response to the Covid-19 pandemic and the lock-down period which commenced just before
midnight on Wednesday 25 March 2020. That financial relief is proposed in the form of waiving rents for the
period from 26 March to 30 June – the four-week lockdown plus a further two month recovery out to the end
of the 2020 Council financial year.
The Council has over 50 tenants (excluding housing for the elderly), including leases of buildings, licences to
occupy, outdoor dining licences and the likes. Many of these tenants will be heavily impacted by the Covid-19
pandemic, including several which will be unable to access or use their tenancy due to the lockdown.
Should the Council agree to waive these rents, leases and licences, the anticipated cost per month is up to
$32,000. The total cost of the recommended rent relief package is therefore $96,000. This loss will be funded
in the first instance by savings in operating costs such as cleaning and electricity costs of some of those
buildings while they are unoccupied, and secondly from the use of cashflow loans. These loans have already
been provided for in the Three-Year Plan 2018-21 in response to the earthquake.
In addition to rent relief, this report seeks to provide ratepayers with the ability to catch up with overdue rates
payments without penalty, to help their cash flow over the next few months. Rates penalties have not yet
been applied to rates overdue from the due date of instalment three (20 March). This report seeks approval
from the Council that application of those penalties will be deferred to 20 June 2020 (the due date of
instalment 4). In line with previous penalty runs, the dollar value of penalties on rates for instalment three are
expected to be around $10,000.

RECOMMENDATION
THAT the Council:
1. Receives this report
2. Agrees to provide the following Council tenants with a rent relief package as set out below in
recommendation 3:
o Hospitality; outdoor dining licences, West End licences to occupy, mobile shop licences to
occupy,
o Sports Clubs and charitable organisations
o Commercial (including but not limited to tenants of the Civic Centre, airport, harbour seawall
and boat parking, and other Council facilities)
3. Adopts the following relief package;
o Waiver of rents, leases, and licences to occupy for the period from 26 March to 30 June 2020;
and
o Suspends any rental revaluations that are due within that same period; and
o Waives all airport landing fees to 30 June 2020
o Waives all West End car parking fees to 30 June 2020
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4. Notes that the waiver of rents does not apply to the following tenants;
o residential rents (such as housing for the elderly)
o structures over road boundaries
o transmitter sites, fuel facilities, and grazing leases
5. Approves that rates penalties on any unpaid portion of Instalment 3 (which fell due on 20 March
2020) will be deferred until 20 June 2020
6. Notes that further financial relief packages are being considered and will be presented to Council in
the coming weeks dependant on the Covid-19 situation and its impact evolves.

BACKGROUND
In preparing this report, several options were considered, including 100% waiver of rental for the period of the
lockdown (currently a minimum of four weeks), followed by a graded 75% then 50% discounted rents for each
month following lockdown. The 100% waiver for the full three-month period is preferred, because it also
helps to address the impact of Covid-19 on the hospitality industry, sports clubs and the like, which is likely to
go far beyond the lock down period.
Council staff further recommend that debtors unable to meet their obligation over the months of April, May
and June 2020 be shown some leniency on the settlement of the debts to Council on a case by case basis, and
with the proviso that appropriate payment plans are adhered to.
Future considerations may include;
•
•
•

Extending this rent relief package
Extending the waiver of rates penalties
Any other financial support may be investigated as required by the Council

FINANCIAL IMPLICATIONS AND RISKS
The cost of this financial relief package is not insignificant, at around $90,000 for the three months offered.
The package comes at a time when the Council – and the Kaikoura District as a whole – is still recovering
from the November 2016 earthquake.
Extensive financial support is also available from the Crown through wage subsidies and business support
packages, and all major banks are providing financial relief to their customers.
Community Implications
It is expected that the community will generally accept that rent relief is a necessary and logical step,
especially during the lock down period when the majority of properties are unable to be accessed or used.
Risk Management
There are no foreseen risks in this package other than financial implications.
Health and Safety
There are no implications for health and safety.

RELEVANT LEGISLATION
Policy
This matter not a matter of significance in terms of the Council’s Significance and Engagement Policy.
Legislation

(Local Government Rating Act 2002)
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The waiving of rates penalties for the third instalment had not been provided for in the Council’s Annual Plan
2019/2020; however those penalties may be waived by resolution of the Council.
Community Outcomes Supported
The work is in support of all community outcomes.

We value, protect and enhance
Kaikōura’s unique natural
environment and biodiversity and
sustainably manage disposal of
waste.

Our District is economically diverse,
attractive to investment and provides
certainty around business and
employment continuity.

Our community is resilient, safe and
well and has their essential needs
met

Our community participates in
decisions and planning in a way that
benefits our future.

Our infrastructure, housing and
community facilities are easily
accessible, cost effective and able to
withstand our natural hazards.

Residents and visitors enjoy an
improved quality of life in our District.

Delegations
Certain Council staff (e.g. the Chief Executive and/or the Finance Manager and/or the Senior Manager
Corporate Services and/or the Senior Manager Operations) have delegated authority to waive or negotiate
individual rents and licences to a certain value. Given that this report gives a package of rent relief, however,
the Council should approve this.

COMMUNITY VIEWS
Groups and Organisations
Those organisations receiving the rental relief have not been contacted. A small number have approached the
Council seeking relief of the same, or similar, nature of what is proposed in this report.
Wider Community
The wider community has not been consulted.
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