
 
#72250970v15<LIVE> - Transfer-Agreement - (HDC) 

 

 

 

 

Transfer Agreement  

 

 

PARTIES 

Kaikōura Hurunui Water Services Limited 

Water Organisation 

Kaikōura District Council 

Council 

 

 

 

  

 



 

 
 
 BF #72,250,970 1 
  

CONTENTS 

1. AGREEMENT .................................................................................................................................................... 3 

SCHEDULE 1  AGREEMENT DETAILS ........................................................................................................................ 5 

SCHEDULE 2  TRANSFER TERMS AND CONDITIONS ................................................................................................ 9 

1. CONDITION PRECEDENT .................................................................................................................................. 9 

2. MATTERS TO BE TRANSFERRED ...................................................................................................................... 9 

3. MATTERS NOT TRANSFERRED ......................................................................................................................... 9 

4. PURCHASE CONSIDERATION ......................................................................................................................... 10 

5. TAX ................................................................................................................................................................ 11 

6. EMPLOYEES ................................................................................................................................................... 11 

7. COMPLETION ................................................................................................................................................. 11 

8. CONTRACTUAL ARRANGEMENTS .................................................................................................................. 12 

9. POST-COMPLETION PROVISIONS .................................................................................................................. 13 

10. LIABILITY ........................................................................................................................................................ 14 

11. WARRANTIES AND INDEMNITIES .................................................................................................................. 15 

12. ALLOCATION OF ASSUMED LIABILITIES ......................................................................................................... 15 

13. EXCLUDED ASSETS ......................................................................................................................................... 16 

14. COUNCIL REQUIRED EASEMENTS .................................................................................................................. 16 

APPENDIX 1 – MATTERS TO BE TRANSFERRED ..................................................................................................... 17 

A) INFRASTRUCTURE AND EQUIPMENT ............................................................................................................ 17 

B) LAND TO BE LEASED AND EASEMENTS TO TRANSFER .................................................................................. 17 

C) CONTRACTUAL ARRANGEMENTS .................................................................................................................. 19 

D) DEVELOPMENT CONTRIBUTIONS .................................................................................................................. 19 

E) RESPONSIBILITIES .......................................................................................................................................... 19 

F) RESOURCE CONSENTS TRANSFERRING ......................................................................................................... 21 

APPENDIX 2 – MATTERS TO NOT BE TRANSFERRED (EXCLUDED MATTERS) ........................................................ 22 

SCHEDULE 3 SHARED INTEREST TERMS AND CONDITIONS .................................................................................. 23 

1. RELATIONSHIP MANAGEMENT ..................................................................................................................... 24 

2. MATTERS OF SHARED INTEREST ................................................................................................................... 24 

3. GOVERNANCE FOR MANAGING SHARED INTERESTS .................................................................................... 25 

APPENDIX 1 – SHARED INTEREST ARRANGEMENTS .............................................................................................. 26 

APPENDIX 2 – SHARED INTEREST ARRANGEMENTS FOR ADVERSE EVENT MANAGEMENT AND RESPONSE ....... 27 

SCHEDULE 4   CHARGING AND REVENUE COLLECTION ARRANGEMENTS ............................................................ 28 

1. CHARGING AND REVENUE COLLECTION ARRANGEMENTS ........................................................................... 28 

2. RESPONSIBLE DECISION MAKERS FOR REVENUE AND CHARGING ............................................................. 289 



 

 
Transfer Agreement – Draft  2 
  

SCHEDULE 5  GENERAL TERMS AND CONDITIONS ................................................................................................ 30 

1. INFORMATION SHARING, CONFIDENTIALITY AND CO-OPERATION .............................................................. 30 

2. HEALTH AND SAFETY ..................................................................................................................................... 30 

3. INTELLECTUAL PROPERTY.............................................................................................................................. 31 

4. LIABILITY AND INSURANCE ............................................................................................................................ 31 

5. FORCE MAJEURE EVENT ................................................................................................................................ 31 

6. RECORDS ....................................................................................................................................................... 32 

7. CONFLICTS ..................................................................................................................................................... 32 

8. DISPUTE RESOLUTION ................................................................................................................................... 32 

9. CONFIDENTIAL INFORMATION AND PUBLIC ANNOUNCEMENTS ................................................................. 34 

10. NOTICES......................................................................................................................................................... 34 

11. GENERAL ....................................................................................................................................................... 35 

SCHEDULE 6 INTERPRETATION AND DEFINITIONS ................................................................................................ 37 

SCHEDULE 7 STORMWATER ZONE RESPONSIBILITIES ........................................................................................... 44 

SCHEDULE 8 VALUATION PRINCIPLES ................................................................................................................... 46 



 

 
 
 BF #72,250,970 3 
  

 
AGREEMENT dated 2026 
 
PARTIES 
 

(1) Kaikōura Hurunui Water Services Limited ("Water Organisation") 
 

(2) Kaikōura District Council ("Council") 

INTRODUCTION 

A. The Water Organisation is established to provide water services for the Council and for Hurunui 

District Council (together, the “Participating Councils”).  

B. The Council is currently responsible for providing Water Services within its district and is the owner 

of various drinking water, stormwater, wastewater and other infrastructure and assets, as well as 

various associated liabilities. 

C. The Council enters into this agreement with the Water Organisation, pursuant to sections 12 and 13 

and Schedule 2, of the LG(WS) Act, to transfer to the Water Organisation: 
 
(a) specified responsibility and liability for providing Water Services; and 
 
(b) specified infrastructure, related assets, related liabilities, and other matters that are 

necessary for the Water Organisation to carry out, and be responsible for, providing Water 
Services in the Service Area.   

D. The Council and the Water Organisation have completed this agreement in accordance with the 

LG(WS) Act and the requirements of the Shareholders’ Agreement. 

E. It is noted that there will be further agreements between the Council and the Water Organisation, 

including an agreement relating to arrangements for services to be provided by the Water 

Organisation to the Council and by the Council to the Water Organisation (“Shared Services 

Agreement”).  

1. AGREEMENT 

1.1 The parties enter into this agreement to record their agreement on the following matters: 

(a) Schedule 1:  The agreement details which apply to this agreement, including the key terms 
for the transfer of the Assets and Assumed Liabilities. 

(b) Schedule 2:  The Council has agreed to transfer to the Water Organisation, and the Water 
Organisation has agreed to receive the Assets and assume the Responsibilities and Assumed 
Liabilities, for the consideration and on the terms and conditions set out in this agreement. 

(c) Schedule 3:  How the parties will work together to effectively and efficiently manage 
matters of shared interest. 

(d) Schedule 4:  The arrangements that will apply for charging and revenue collection for the 
Water Services that will be performed by the Water Organisation. 

(e) Schedule 5:  The general terms and conditions which apply to this agreement. 
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(f) Schedule 6:  The definitions which apply to this agreement. 

(g) Schedule 7: The Stormwater Service Zones which apply to the financial management of 
stormwater services. 

(h) Schedule 8: Valuation Principles.  

SIGNATURES 

KAIKŌURA DISTRICT COUNCIL 

By: 

 

  

   

Name of Authorised Signatory  Name of Authorised Signatory 

   

Signature of Authorised Signatory 

 

In the presence of: 

 Signature of Authorised Signatory 

   

Signature of witness   

   

Name of witness   

   

Occupation   

   

City/town of residence   

 

 

KAIKŌURA HURUNUI WATER SERVICES LIMITED 

By: 

 

   

Signature of Director  Signature of Director 

   

Name of Director  Name of Director 
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SCHEDULE 1 

 

AGREEMENT DETAILS 

Transfer Terms under Schedule 2 

Effective Date 

(Clause 7.1, Schedule 2) 

1 July 2026 

Completion Date  

(Clause 7.2, Schedule 2) 

  1 September 2026, or any other date agreed between the parties.  

Purchase Consideration and 
limitation of liability 

(Clauses 4.1 and 10, 
Schedule 2) 

The Asset Value finally determined under clause 0 of Schedule 2 

Limitation of liability amount: 50% of the Purchase Consideration.    

List or description of Assets 
to be transferred (or 
expressly not to be 
transferred) under this 
agreement 

(Appendices 1 and 2 of 
Schedule 2) 

See the definition of Assets in Schedule 6, and the Appendices 1 and 2 of 
Schedule 2. 
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List or description of 
contracts to be transferred 
(or expressly not to be 
transferred) under this 
agreement 

(Appendices 1 and 2 of 
Schedule 2) 

See Appendices 1 and 2 of Schedule 2. 

List or description of 
Responsibilities to be 
transferred (or expressly 
not to be transferred) 
under this agreement 

(Appendices 1 and 2 of 
Schedule 2) 

See Appendices 1 and 2 of Schedule 2. 

Shared Interests and Charging and Revenue Collection Arrangements Terms under Schedule 3 

Shared Interest 
Arrangements 

(clause 2.2, Schedule 3) 

The parties will work together in relation to the following Shared Interest 
Arrangements set out at the Appendices 1 and 2 to Schedule 3: 

• when the Council is performing and exercising its functions, duties, and 
powers under the Building Act 2004; 

• land use planning and resource management planning (including consent 
processes);  

• the performance or exercise of any statutory functions in respect of 
emergency management; 

• adverse event management; and  

• matters relating to trade waste. 
 

Party to collect Water 
Charges 

(Schedule 4) 

During the Transitional Period, the Council will collect Water Charges and 
provide the associated revenue (less any agreed fees) to the Water 
Organisation. 

Representatives 

 

Council:   
 
Will Doughty 
Chief Executive Officer 

Water Organisation:   
 
Benjamin Day 
Chief Executive Officer 
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Shared Services Agreements: 

Summary of services to be 
provided by the Water 
Organisation to the Council 
and/or vice versa 

The parties will enter into shared services agreements for the provision of 

the following services.  Details of the services are to be provided in the 

Shared Services Agreement. 

 

(a) the Council will provide the following services to the Water Organisation: 

• Customer services including processing incoming communications 

from customers, cash receipting, and other services 

• Finance including treasury, transactional banking, accounts payable 

and receivable, payroll and financial reporting 

• Communications 

• Governance support, including support for board meetings, Local 

Government Official Information and Meetings Act requirements and 

privacy. 

 

(b) the Water Organisation will provide the following services to the Council: 

• Support for civil defence emergency management and adverse event 

management 

• Input into regulatory functions  

• Any other services as may be agreed between the parties 

 

Invoice details 

 

Council Water Organisation 

Accounts payable 

Email:  

accounts.payable@kaikoura.govt.nz 

Invoices to be sent to 

Invoices@kaikoura.govt.nz 

 

Accounts payable  

Email: invoices@khws.co.nz  

General Terms and Conditions under Schedule 5 

mailto:accounts.payable@kaikoura.govt.nz
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Service Area(s) for 
determination of "Business 
Day" 

(definition in Schedule 6) 

 Kaikōura district  

Service Area 

(Background A) 

 Kaikōura district 

Place of arbitration 

(Clause 8.4(c), Schedule 5) 

 Christchurch, New Zealand 

Address for notices 
(clause 10, Schedule 5) 

Council Water Organisation 

 
 
Level 2, 96 West End 

Kaikōura  

Email:   ceo@kaikoura.govt.nz 

Attention:  Will Doughty  

 
 
66 Carters Road,  
Amberley 7410 

Email:  ceo@khws.co.nz 

Attention:  Benjamin Day 

file://///brewster/cxs2$/1%20Local%20water%20done%20well/0%20Transfer%20Agreement/accounts@hurunui.govt.nz
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SCHEDULE 2 

 

TRANSFER TERMS AND CONDITIONS  
 
Purpose of Schedule 2:  This Schedule 2 provides for the terms of the transfer of the Assets, Responsibilities, and 
Assumed Liabilities from the Council to the Water Organisation. 

1. CONDITION PRECEDENT 

1.1 Condition: Completion is conditional upon: 

(a) the Council and the Water Organisation entering into the Shared Services Agreement; and 

(b) HDC entering into an unconditional transfer agreement with the Water Organisation, 

by 31 August 2026.   

2. MATTERS TO BE TRANSFERRED  

2.1 Agreement to transfer: On and subject to the terms and conditions set out in this agreement and with 

effect from the Effective Date (except where this agreement provides otherwise):  

(a) Assets and Assumed Liabilities:  The Council shall transfer the Assets and Assumed Liabilities to the 
Water Organisation, and the Water Organisation shall: 

(i) receive the Assets; and  

(ii) assume the Assumed Liabilities (including by taking an assignment/novation of the 

Contractual Arrangements) with a further effective economic assumption of liability any 

adjustments under clause 0 of Schedule 2, 

from the Council, in accordance with this agreement.  

(b) Statutory responsibilities, functions, duties and powers:  The Council shall transfer the Statutory 
Responsibilities to the Water Organisation, and the Water Organisation shall comply with the Statutory 
Responsibilities as required by this agreement, and the relevant legislation. 

(c) Operational Responsibilities and Management Responsibilities:  The Council shall transfer the 
Operational Responsibilities and Management Responsibilities to the Water Organisation, and the 
Water Organisation shall comply with the Operational Responsibilities and Management 
Responsibilities as required by this agreement, and the relevant legislation. 

(d) Resource Consents Responsibilities:  The Council shall transfer the Resource Consents Responsibilities 
to the Water Organisation, and the Water Organisation shall comply with the Resource Consents 
Responsibilities as required by this agreement, and the relevant legislation.  This includes 
responsibilities in respect of specified resource consents which have been applied for but not yet 
granted. 

3. MATTERS NOT TRANSFERRED 

3.1 No transfer:  The Council does not transfer any of the Excluded Matters or any other matters not specified 

in this agreement as transferring to the Water Organisation, and those matters shall continue to be 
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owned, retained and/or performed and exercised by the Council unless part of a separate Transfer 

Agreement. 

3.2 No assumption of Liabilities:  Except as expressly provided in this agreement, the Water Organisation 

only assumes the Assumed Liabilities and the Responsibilities, and does not assume any other Liabilities of 

the Council in relation to the Assets or otherwise. 

4. PURCHASE CONSIDERATION 

4.1 Purchase consideration:  The amount to be paid or otherwise satisfied by the Water Organisation to the 

Council for: 

(a) taking the transfer of the Assets; and 

(b) assuming the Assumed Liabilities, 

is a sum equivalent to the Asset Value ("Purchase Consideration"). 

4.2 Payment of Purchase Consideration:  The payment of the Purchase Consideration shall be effected by the 

Water Organisation issuing the Council Class B shares at an issue price of $1.00 per ordinary share in the 

Water Organisation, so that the Council’s total number of Class B shares in the Water Organisation is 

equivalent to the dollar amount of the Estimated Asset Value less the Estimated Transferring Water Debt 

(rounded to the nearest dollar); and  

Post-Completion Financial Adjustment: The parties acknowledge that the Estimated Asset Value are the Council's 

best estimate of this sum as at the Effective Date.  On or prior to the date falling 15 Business Days after the Council’s 

auditors issue their final sign-off in respect of the Council’s audited annual financial statements for the financial year 

ending 30 June 2026 (scheduled to occur by 31 October 2026), but no later than 31 December 2026 or any later date 

as agreed between the parties, the Council will give notice (“Final Net Asset Notice”) to the Water Organisation and 

HDC setting out the Asset Value as at the Effective Date,  

(a) together with supporting information evidencing the calculation of those amounts.   

4.3 Conclusive determination of Asset Value and Transferring Water Debt:  Following delivery of the Final 

Net Asset Notice, each Participating Council and the Water Organisation will have 15 Business Days from 

the date of receipt to raise any disputes under clause 13 of the Shareholders' Agreement regarding any 

matter in the Final Net Asset Notice.  If no dispute is raised within 15 Business Days, it will be taken that 

the Final Net Asset Notice has been accepted. 

4.4 Determination of proportion of Class B shares:  The Water Organisation will use:  
(a) the amount of Asset Value finally determined under clause 3 of Schedule 2 after resolution of any 

disputes; and 
(b) the equivalent asset value and transferring debt finally determined for HDC under its Transfer 

Agreements and the Shareholders' Agreement,  

to calculate the amount of additional fully paid Class B shares in the Water Organisation to be issued to either 

Participating Council in accordance with clause 9.1 of Schedule 2 so that each Participating Council’s 

proportionate holding of Class B shares is equal to the proportion that their respective Net Asset Values bears 

to the aggregate of their Net Asset Values.   

4.5 Valuation Principles: For the purposes of this agreement, the Asset Value shall be calculated and 

determined in accordance with the Valuation Principles set out in Schedule 8.  Where any provision of this 

clause 4 requires a determination of value, that determination shall be made consistently with, and by 

reference to, those Valuation Principles. 
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5. TAX 

5.1 Income Tax consequences of the transfer: The parties agree and acknowledge that, pursuant to section 

255 of the LG(WS) Act, they are treated as the same person for the purposes of the Inland Revenue Acts 

(as defined in section 3(1) of the Tax Administration Act 1994) and therefore no tax consequences arise in 

respect of the transactions contemplated by this agreement. 

5.2 Costs, expenses: If a payment under or in connection with this agreement relates to or is expressly 

calculated under this agreement by reference to any cost, expense, loss or outgoing of any person 

(relevant expense), then notwithstanding anything else in this agreement the payment will be determined 

in the first instance with reference to the relevant expense reduced by an amount equal to any input tax 

deduction available to the person in respect of the relevant expense under the Goods and Services Tax 

Act 1985.   

6. EMPLOYEES 

6.1 Continuous Services: Pursuant to clause 1 of Schedule 1 of the LG(WS) Act, the Council has advised the 

Water Organisation of the affected Employees, and the Water Organisation has made an offer of 

employment to the affected Employees on the same or similar terms and conditions enjoyed by each 

Employee on the date of this agreement ("Offer"), and the Offer has been accepted by the Employees.  

The Water Organisation will treat each Employee’s service as continuous. 

6.2 Water Organisation's Assumed Accrued Employee Benefits:  The Water Organisation shall from the 

Effective Date assume, and indemnify the Council against, all Liability from or in connection with the 

Accrued Employee Benefits. 

7. COMPLETION  

7.1 Time of Completion:  The transfer of the Assets, Assumed Liabilities and Responsibilities ("Completion") 

shall take effect from the Effective Date, and the parties shall perform their respective completion 

obligations on the Completion Date. 

7.2 Obligations of parties on Completion Date: 
 

(a) the Water Organisation shall on the Completion Date: 

(i) satisfy the Purchase Consideration in accordance with clause 4.2 of Schedule 2;  

(ii) make entries in the share register of the Water Organisation to record the issue of shares 

under clause 4.2 of Schedule 2; and  

(iii) notify the Companies Office of the issue of shares, and the Council consents to such issue.  

(b) the Council shall on the Completion Date:  

(i) take such actions, and sign and deliver to the Water Organisation (together with all relevant 

documents of or evidencing ownership) such documents and other things necessary, to 

transfer to the Water Organisation full and unencumbered legal and beneficial title, as 

relevant, to, and possession of, the Assets as the Water Organisation may reasonably require;  

(ii) deliver to the Water Organisation transfers of the Consents (if any), which do not 

automatically pass to the Water Organisation on Completion as the registered owner of any 

freehold land comprising part of the Assets, duly executed by the Council;  
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(iii) lodge any necessary applications with Environment Canterbury to effect the transfer of any 

resource consents forming part of the Assets;  

(iv) subject to any statutory limitations, provide the Water Organisation with access to the 

Records and the Data held by the Council reasonably required to enable the Water 

Organisation to provide the Water Services; and  

(v) lodge any necessary caveats over the Freehold Land, if relevant, being transferred in 

accordance with clause 3 of Schedule 9 of the Local Government Act 2002.    

7.3 Effective Date: With effect from the Effective Date: 

(a) legal and beneficial title to, risk to, and possession of, the Assets shall be given by the Council and 
accepted by the Water Organisation, and the Council will deliver all Assets, title to which passes by 
delivery, at the places set out in Appendix 1 of Schedule 2 or as otherwise notified by the Council to 
the Water Organisation;  

(b) the Water Organisation assumes the Assumed Liabilities and shall take such actions, and sign and 
deliver to the Council such documents and other things necessary, for the Water Organisation to 
assume full responsibility for the Assumed Liabilities (including as provided for in clause 8 in relation 
to the Contractual Arrangements) as the Council may reasonably require; and 

(c) the Water Organisation assumes the Responsibilities and shall take such actions for the Water 
Organisation to assume full responsibility for the Responsibilities as the Council may reasonably 
require.   

8. CONTRACTUAL ARRANGEMENTS  

8.1 Assignment and Novation:  

(a) With effect from the Effective Date, the Council assigns and the Water Organisation accepts an 
assignment of all of the Council's rights under, benefits of and interests in ("Benefits"), and assumes 
the burden of, the Contractual Arrangements (each, a "Relevant Contract"), which are capable of 
being assigned without the consent of the counterparty. 

(b) This agreement does not constitute an assignment or an attempted assignment, or novation or 
attempted novation as the case may be, of a Relevant Contract if an assignment or attempted 
assignment requires the consent of the counterparty to the Relevant Contract and would constitute a 
breach of that Relevant Contract if an assignment were made without that consent. 

 

8.2 Where consent is required:  

(a) If a Contractual Arrangement requires counterparty consent to assignment or novation, the Council 
shall use all reasonable endeavours to have each of the counterparties to the Contractual 
Arrangement:  

(i) provide such consent to the assignment of the Contractual Arrangement to the Water 

Organisation with effect from the Effective Date, on terms that are acceptable to both parties 

("Counterparty Consents"); or 

(ii) where novation is required by the Contractual Arrangement, enter into a deed of novation, 

on terms acceptable to both parties to novate the Contractual Arrangement to the Water 

Organisation with effect from the Effective Date; and 
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(b) The Water Organisation shall provide such assistance to the Council as it reasonably requests in 
relation to clause 8.2.  

 

8.3 Consent to transfer of Relevant Contracts: 
 

(a) If the consent of a third party is required for the assignment, and has not been obtained prior to 
Completion, the Council must continue to use all reasonable endeavours to obtain that consent by or 
as soon as reasonably practicable after Completion, on terms that are acceptable to both the Council 
and the Water Organisation.  

(b) Pending the transfer of any Relevant Contract to the Water Organisation under clause 7.2(b)(iii) of this 
Schedule 2 being effected, the Council must: 

(i) hold the Benefits of the Relevant Contract on trust for the Water Organisation and account to 

the Water Organisation promptly after receipt by it for the value of any Benefit of the 

Relevant Contract that arises (or relates to the period) after the Completion Date; and 

(ii) not agree to any termination, amendment or variation of, or waiver of any of the Council's 

rights under, the Relevant Contract without the prior written approval of the Water 

Organisation. 

8.4 Performance of Relevant Contracts: The Water Organisation must, to the extent it lawfully can, assume, 

perform and observe all obligations of the Contractual Arrangement which are due to be performed (or 

relate to the period) after the Effective Date, as well as any obligation to make any payment in respect of 

the Contractual Arrangement.   

8.5 Transfer of Relevant Contracts Unavailable:  If, despite their reasonable endeavours, the Council and the 

Water Organisation are unable to (including because any third party consent required cannot be 

obtained) transfer a Contractual Arrangement within six months from the Effective Date, the Council 

must, if requested in writing by the Water Organisation, procure that the Contractual Arrangement is 

terminated with no additional Liability or cost to the Water Organisation.  To avoid doubt, there will be no 

adjustment to the Purchase Consideration, and the Council will have no Liability to the Water 

Organisation, as a result of any such termination. 

9. POST-COMPLETION PROVISIONS 

9.1 Post-completion issue of shares: On the Further Share Issue Date, in full and final satisfaction of the 

Purchase Consideration, the board of the Water Organisation will: 

(a) issue each Participating Council an additional number of fully paid Class B shares to reflect the amounts 
calculated in accordance with clause 4.4 of this Schedule 2; 

(b) make entries in the share register of the Water Organisation to record the issue of shares and notify 
the Companies Office of the issue of shares; and  

(c) the Council consents to such issue. 

9.2 Trust for non-assigned Assets:  If any of the Assets are not able to be assigned to the Water Organisation 

on the Effective Date, the Council shall until such time as those Assets are assigned to the Water 

Organisation, hold such Assets on trust for the Water Organisation and the Water Organisation is entitled 

to enforce its rights in respect of such Assets in the name of the Council.   

9.3 Additional assets and liabilities:  If, after the Effective Date, the Council or the Water Organisation 

identifies any asset or contract held by the Council that: 
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(a) is necessary for the Water Organisation to deliver the Water Services in a manner consistent with how 
the Water Services were delivered during the 12 months prior to the Effective Date; and/or 

(b) primarily relates to the provision of Water Services, 
 
other than an Excluded Asset ("Further Item"), then the parties may agree to transfer the Further Item (subject 
to obtaining any applicable counterparty consent on terms satisfactory to both the Council and Water 
Organisation), for consideration determined by the parties consistent with how the consideration was 
determined for the Assets and Assumed Liabilities. 

9.4 Independent Expert: If the parties cannot agree on the consideration for the Further Item, either party 

may refer the matter to a suitably qualified independent chartered accountant (Independent Expert) 

agreed between the parties (or failing agreement, as appointed by the President for the time being of the 

New Zealand Law Society) to make an independent determination of the consideration of the Further 

Item. The Independent Expert's: 

(a) decision shall be final and binding on the parties (except in relation to manifest error); and  

(b) costs shall be shared equally between the parties.   

9.5 Receipt of post-Completion amounts:  On and from the Effective Date, the Water Organisation shall be 

entitled to receive and retain all amounts payable in respect of the Assets and Assumed Liabilities.  The 

Council shall make such payments to the Water Organisation as are necessary to give effect to the 

preceding sentence and until such payments are made shall hold the relevant amounts on trust for the 

Water Organisation.  The Council shall promptly provide to the Water Organisation such information as is 

necessary to enable the Water Organisation to calculate amounts payable under this clause.  The Council 

shall use all reasonable endeavours to ensure that the amount of each payment to be made under this 

clause is determined, and paid, as quickly as possible. 

9.6 Water Organisation to provide information:  The Water Organisation shall permit the Council such access 

to its records as shall be reasonably necessary to enable the Council to complete tax returns and to 

comply with the Responsibilities and/or the provision of Water Services from the Effective Date. 

9.7 Council to provide information:  The Council shall permit the Water Organisation to have access to its 

records, and to take copies thereof, for the purpose of delivering the Water Services or complying with 

other statutory obligations of the Water Organisation relating to the Responsibilities and/or the provision 

of Water Services from the Effective Date. 

10. LIABILITY 

10.1 Consequential loss:  No party will be liable to any other party for any loss of profits, loss of saving, loss of 

goodwill or any consequential, indirect or special loss or damages arising directly or indirectly from any 

breach of this agreement or from any negligence or other act or omission. 

10.2 Maximum aggregate liability for Claims:  In no event will the Council's aggregate total liability for any 

Warranty Claims or any other Claims exceed the limitation of liability amount set out in Schedule 1. 

10.3 Other limits:  The liability of the Council in respect of any Claim is reduced or extinguished (as the case 

may be) to the extent that: 

(a) the breach giving rise to the Claim is capable of remedy and, within 30 Business Days after receiving 
notice of the Claim, the Council remedies the breach to the reasonable satisfaction of the Water 
Organisation; or 
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(b) the Claim is a contingent liability unless and until it becomes an actual liability. 

11. WARRANTIES AND INDEMNITIES 

11.1 Warranties:  In consideration of the Water Organisation entering into this agreement, the Council 

warrants to the Water Organisation, as at the Effective Date, that: 

(a) the Assets: 

(i) are the absolute property of, and under the control of, the Council; and 

(ii) are not subject to any Encumbrance (other than Permitted Encumbrances and any 

registered or unregistered interests (including easements) or memorials on the Freehold 

Land);  

(b) the Contractual Arrangements are valid, binding and enforceable in accordance with their terms and 
to the best of its knowledge, after due inquiry the Council is not, nor will at the Completion Date be, 
in breach, in any material respect, of any such contracts; and 

(c) to the best of its knowledge, after due inquiry, as at the Completion Date, the Council is not in breach, 
in any material respect, of any of the Responsibilities. 

11.2 Qualifications:  The Warranties are given subject to: 

(a) any exception or qualification fairly disclosed in writing given by or on behalf of the Council to the 
Water Organisation before execution of this agreement by the Water Organisation including that the 
Council has made available to the Water Organisation information about compliance and non-
compliance with resource consent conditions relating to three waters activities; and  

(b) any matter or thing done or omitted to be done in accordance with any provision of this agreement or 
at the request, or with the prior approval, of the Water Organisation; and 

11.3 Water Organisation Acknowledgement:  The Water Organisation acknowledges and agrees that:  

(a) the Assets are sold on a strictly "as is where is" basis and the Council is not required to procure the 
withdrawal or discharge of any registered or unregistered interests (including easements) or 
memorials from records of titles to the Freehold Land; and 

(b) the Council has not made any statement, representation or warranty (express or implied) as to, and 
the Water Organisation has no claim against the Council in respect of, the fitness, quality, condition or 
state of repair of any of the Assets. 

12. ALLOCATION OF ASSUMED LIABILITIES 

12.1 Liabilities by water service: For the purposes of clause 3(2) of Schedule 2 of the LG(WS) Act, the Assumed 

Liabilities are allocated to the following water services as follows: 

(a) Drinking water liabilities: all liabilities arising in relation to water supply infrastructure Assets, water 
supply Contractual Arrangements, and water supply Resource Consents Responsibilities that are 
included in Appendix 1 of Schedule 2; 

(b) Wastewater liabilities: all liabilities arising in relation to wastewater infrastructure Assets, wastewater 
Contractual Arrangements, and wastewater Resource Consents Responsibilities that are included in 
Appendix 1 of Schedule 2; 
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(c) Stormwater liabilities: all liabilities arising in relation to stormwater infrastructure Assets and 
stormwater Resource Consents Responsibilities, as relevant, that are included in Appendix 1 of 
Schedule 2; and 

(d) Employee and contractor liabilities: all Accrued Employee Benefits and liabilities in relation to the 
period after the Effective Date which relate to Employees and Contractors who are engaged across 
two or more of the above water services are attributable to each relevant water service in proportion 
to the time spent by the relevant Employee or Contractor on that water service as at the Effective 
Date. 

13. EXCLUDED ASSETS 

13.1 Excluded Assets: For the purposes of clause 4(b) of Schedule 2 of the LG(WS) Act, and in respect of water 

services infrastructure and other assets that are not transferred to the Water Organisation but are 

retained by the Council (being the Excluded Assets), the Water Organisation must: 

(a) Network interface management:  where the Water Organisation's transferred infrastructure 
physically connects to or interfaces with any Excluded Asset (in particular the transport corridor 
stormwater infrastructure retained by the Council under Appendix 2 of Schedule 2), the Water 
Organisation must:  

(i) not carry out any works on or immediately adjacent to the Excluded Asset without giving the 

Council at least five Business Days' prior written notice (or, in the case of emergency works, as 

soon as reasonably practicable);  

(ii) ensure that its operation of the transferred stormwater network does not materially impair 

the function or structural integrity of any transport corridor stormwater infrastructure 

retained by the Council; and  

(iii) notify the Council promptly upon becoming aware of any defect or failure in an Excluded 

Asset that comes to the Water Organisation's attention in the course of operating its 

network; 

(b) Data and records:  provide the Council with reasonable access to relevant operational data, network 
plans, and records held by the Water Organisation that relate to or affect any Excluded Asset, to assist 
the Council in managing those assets; and 

(c) Cooperation:  cooperate with the Council in relation to any inspection, maintenance, repair, or 
upgrade work carried out by the Council on any Excluded Asset that is adjacent to or affects the Water 
Organisation's transferred infrastructure, including by facilitating safe access where required. 

14. COUNCIL REQUIRED EASEMENTS   

14.1 Easements: With effect from the Effective Date, the Water Organisation shall, at the reasonable request 

of the Council and at no cost to the Council (other than the cost of registration on the relevant certificate 

of title as provided for in clause 15.2(a) below), grant to the Council all easements and other rights 

(including rights of way) over, under, or through any of the real property Assets transferred to the Water 

Organisation pursuant to this agreement that are reasonably necessary to enable the Council to: 

(a) access, operate, maintain, repair, replace, or upgrade any infrastructure, assets, or services retained 
by or vested in the Council that are connected to, cross, or are otherwise dependent upon such real 
property Assets; and 
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(b) fulfil any statutory functions, duties, or powers of the Council that require access to or use of the 
relevant land; and 

(c) provide for public access, including access along or across any public walkway, esplanade reserve, or 
walking track, over any of the Property Assets that are, or are intended to be, open to, or used by, the 
public (including stormwater retention ponds and associated margins that are accessible to the public), 
where such public access is required or requested by the Council in accordance with its statutory 
functions or any condition of a resource consent, plan, or other statutory instrument. 

14.2 Terms: Any easement granted pursuant to clause 14.1 of this Schedule 2 shall be: 

(a) in registrable form (where the relevant easement is capable of registration) and shall be registered on 
the relevant certificate of title at the cost of the Council, unless otherwise agreed between the parties; 

(b) on terms reasonably agreed between the parties, acting in good faith, within 20 Business Days of the 
Council's written request; and 

(c) in addition to, and not in derogation of, any easements or rights transferred as part of the Assets under 
Appendix 1 of Schedule 2. 

14.3 Dispute: If the parties are unable to agree on the terms of any easement within the period specified in 

clause 14.2(b) of this Schedule 2 either party may refer the matter to the dispute resolution process set 

out in clause 8 of Schedule 5. 
 

APPENDIX 1 – MATTERS TO BE TRANSFERRED1 

 

A) INFRASTRUCTURE AND EQUIPMENT  

 

 Assets Place of delivery and how delivery will occur 

1.  All above and below ground infrastructure assets 

owned by the Council, including but not limited to 

pipes, pumps, water treatment infrastructure, 

wastewater treatment and disposal infrastructure 

used in connection with delivering the Water Services. 

in situ 

2.  Tools and other equipment required for the provision 

of the Water Services. 

in situ 

3.  Equipment and consumables held in stock for the 

provision of the Water Services. 

in situ 

4.  Laptops, computers, i-pads, mobile phones owned by 

Council and used exclusively for delivering the Water 

Services.  

in situ 

5.  Telemetry equipment owned by Council and used 

exclusively for delivering the Water Services.  

in situ 

 
 

B) LAND TO BE LEASED AND EASEMENTS TO TRANSFER 
 

Plant/Asset name Address Owner / 

Ratepayer 

Predominate 

Land User 

Recommendation Notes 

Kaikōura 

wastewater 

treatment plant 

Old Beach 

Road 

Kaikōura 

KDC 3Waters Lease KDC land to 

KHWS 

Lease to KHWS 

 

1 Refer to definition of Assets, Assumed Liabilities and Responsibilities in Schedule 6 of this agreement.  
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Kincaid Water 

Treatment Plant 

and Tanks 

Bay 

Paddock 

Road 

Kaikōura 

KDC 3Waters Lease KDC land to 

KHWS 

Lease to KHWS 

Kincaid Water 

Take/Pipe Bridge 

Inland 

Kaikoura 

Road 

Kaikōura 

DEPT OF 

CONSERVATI

ON 

Conservation 

Estate 

Transfer KDC Easement 

to KHWS 

Transfer Easement 

to KHWS 

East Coast Clarence 

Water Treatment 

Plant 

Clarence 

Valley 

Road 

LINZ 

Easement -

2172339-3 

3Waters Transfer KDC Easement 

to KHWS 

Transfer Easement 

to KHWS 

Fords Reservoir 

tank farm 

Miromiro 

Drive 

Kaikōura 

KDC 3Waters Lease KDC land to 

KHWS 

Lease to KHWS 

Peninsula Tank 

Farm 

Maui 

Street 

Kaikōura 

KDC 3Waters Lease KDC land to 

KHWS 

Lease to KHWS 

Peninsula Tank 

Farm 

Maui 

Street 

Kaikōura 

KDC Mixed Use 

(Carpark/Road

ing) 

Lease KDC land to 

KHWS and ensure 

Council 

access/easement 

Lease plus 

easement 

Mackles Bore 348 Mt 

Fyffe Road 

Kaikōura 

KDC 3waters Lease KDC land to 

KHWS 

Lease to KHWS 

Ocean Ridge Tank 

Farm 

Ocean 

Ridge 

Drive 

Kaikōura 

Cargill 

Station 

3waters Transfer KDC Easement 

to KHWS 

Transfer Easement 

to KHWS 

Ocean Ridge Water 

Treatment Plant 

Ocean 

Ridge 

Drive 

Kaikōura 

Cargill 

Station 

3Waters Transfer KDC Easement 

to KHWS 

Transfer Easement 

to KHWS 

Peketa Bore and 

Treatment Plant 

Rakanui 

Road 

Peketa 

Private land 

Owner 

Private house Transfer KDC Easement 

to KHWS 

There is also a 

separate access 

agreement that 

needs 

renegotiation 

Gillings Street 

Sewer Pump 

Station 

Gillings 

Lane 

Kaikōura 

KDC 3waters Lease KDC land to 

KHWS 

Lease to KHWS 

Mill Road Sewer 

Pump Station 

Mill 

Road/SH1 

KDC 3waters/parks

/road 

KDC to retain land - 

grant an easement to 

KHWS 

Easement to KHWS 

Hawthorne Road 

Sewer Pump 

Station 

11 

Hawthorne 

Road, 

Kaikōura 

KDC 3waters/road KDC to retain land - 

grant an easement to 

KHWS 

Easement to KHWS 

Lyell Creek Sewer 

Pump Station 

Ludstone 

Road 

Kaikōura 

KDC 3waters/parks   KDC to retain land - 

grant an easement to 

KHWS 

Easement to KHWS 

Ludstone Road 

Sewer Pump 

Station 

115 

Ludstone 

DEPT OF 

CONSERVATI

ON 

3 waters Transfer KDC Easement 

to KHWS 

DOC land 
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Road 

Kaikōura 

Churchill Street 

Sewer Pump 

Station 

84 

Churchill 

Street 

Kaikōura 

KDC 3waters Lease KDC land to 

KHWS 

Lease to KHWS 

Ocean Ridge Sewer 

Pump Station 

Greenburn 

Way 

Kaikōura 

KDC Parks/3waters KDC to retain land - 

grant an easement to 

KHWS 

Easement to KHWS 

Esplanade Sewer 

Pump Station 

The 

Esplanade 

KDC Roads KDC to retain land - 

grant an easement to 

KHWS 

KDC Road Reserve 

Easement to KHWS 

Wakatu Quay 

Sewer Pump 

Station 

Wakatu 

Quay 

KDC Roads KDC to retain land - 

grant an easement to 

KHWS 

KDC Road Reserve 

Easement to KHWS 

Dover Street Sewer 

Pump Station 

Dover 

Street 

KDC Roads KDC to retain land - 

grant an easement to 

KHWS 

KDC Road Reserve 

Easement to KHWS 

South Bay Sewer 

Pump Station 

Moa Road KDC Roads KDC to retain land - 

grant an easement to 

KHWS 

KDC Road Reserve 

Easement to KHWS 

Totara Lane Sewer 

Pump Station 

208E Mt 

Fyffe Road 

Kaikōura 

Private 

landowner 

Private House Transfer KDC Easement 

to KHWS 

Easement to KHWS 

Jimmy Armours 

Sewer Pump 

Station 

Fyffe Quay 

Kaikōura 

DEPT OF 

CONSERVATI

ON 

DOC Transfer KDC Easement 

to KHWS 

Easement to KHWS 

Point Kean Sewer 

Pump Station 

Fyffe Quay 

Kaikōura 

DEPT OF 

CONSERVATI

ON 

DOC Transfer KDC Easement 

to KHWS 

Easement to KHWS 

 

C) CONTRACTUAL ARRANGEMENTS 

 

 Contract name/description Counterparty consent required 

 IWK KDC 

 

D) DEVELOPMENT CONTRIBUTIONS  

 
Development contributions are charges on new lots or units of demand to fund the growth portion of capital 
expenditure (such as upgraded infrastructure, new reserves, etc).  Development contributions received are included in 
the net debt balance to be transferred. 

 

   

1.  PWC are working through the final balance and this will 

be part of the overall asset transfer on effective date 

 

 
 

E) RESPONSIBILITIES 
 
1)  STATUTORY RESPONSIBILITIES 

 

 Statutory Responsibilities Reference 
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1.  Other than any excluded responsibilities identified below, the Council transfers to the Water 

Organisation: 

(a) all statutory responsibilities, obligations, functions, duties and powers under the LG(WS) Act or 

under any other applicable legislation, that are required to enable the Water Organisation to deliver 

the Water Services as the water service provider for the Service Area, with the term water service 

provider having the meaning given to it in the LG(WS) Act (Water Service Provider). 

(b) To avoid any doubt, the transfer above applies to any other Act under which the 

Council may hold a consent, permit or approval to do anything related to the Water 

Services that has not otherwise been identified for transfer within this agreement, and which is 

required for the Water Organisation to perform its Water Service Provider role, including any 

amendment, re-enactment, replacement or successor legislation resulting from legislative reform. 

 
2)  OPERATIONAL RESPONSIBILITIES 

 

 Operational Responsibilities Reference 

1.  Operation of the Water Services in the Kaikōura district from the Effective Date   

2.  Any warranty claims in respect of the Water Services provided from the Effective Date. 

 

 
3)  RESOURCE CONSENTS RESPONSIBILITIES 

 

 Resource Consents Responsibilities Reference 

1.  Means the responsibilities for complying with the resource consents (as identified in the Assets), and 

for exercising the associated rights and functions, that are relevant to the Water Services that are 

transferred by the Council to the Water Organisation as set out in Appendix 1 of Schedule 2, but 

excluding those resource consents set out in Appendix 2 of Schedule 2. 
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F) RESOURCE CONSENTS TRANSFERRING 

 
Water  

Consent No Type Status Asset Location Expiry 

CRC011818 Water 
Permit (s14) 

Issued 
- Active 

Kincaid Water 
Take 

Waimangarara River, Kaikōura 20/02/2038 

CRC163587 Water 
Permit (s14) 

Issued 
- Active 

Kincaid Water 
Take 

Waimangarara River, east side 
of Mt Fyffe, between Poole & 
Schoolhouse Roads, Kaikōura 

20/02/2038 

CRC054849 Water 
Permit (s14) 

Issued 
- Active 

Mackles Bore - 
Kaikōura Urban 

Mt Fyffe Road, Kaikōura 14/09/2041 

CRC981641.1 Water 
Permit (s14) 

Issued 
- Active 

Kaikōura Urban 
Backup Bore 

Mt Fyffe Road between 
Postmans Road & Schoolhouse 
Road, Kaikōura 

12/08/2033 

CRC991951 Water 
Permit (s14) 

Issued 
- Active 

Peketa Water 
Supply 

Bullens Road, Kaikōura 21/05/2034 

CRC970568.1 Water 
Permit (s14) 

Issued 
- Active 

Clarence 
Scheme 

Clarence Valley Road, 
Kekerengu 

30/10/2031 

CRC951060.2 Water 
Permit (s14) 

Issued 
- Active 

Oaro Supply Oaro River, Kaikōura 08/03/2030 

CRC042702.1 Water 
Permit (s14) 

Issued 
- Active 

East Coast 
Community 
Water Supply 

Route 70, Cribb Creek, 
Kaikōura 

29/11/2039 

CRC194257 Water 
Permit (s14) 

Issued 
- Active 

Ocean Ridge 
Well 

Main South Road, Kaikōura 02/10/2037 

 
 
Wastewater 

Consent No Type Status Asset Location Expiry 

CRC064153 Land Use 
Consent 
(s13) 

Issued - 
Active 

Trunk Sewer 
Main 

Between Main Trunk Railway 
Line and Ludstone Road, 
Kaikōura 

05/12/2041 

CRC071328 Land Use 
Consent 
(s13) 

Issued - 
Active 

Trunk Sewer 
Main 

Between Main Trunk Railway 
Line and Ludstone Road, 
Kaikōura 

13/11/2041 

CRC101551 Discharge 
Permit 
(s15) 

Issued - 
Active 

Odour 
Discharge to 
Air 

Ludstone Road, Kaikōura 09/12/2044 

CRC101386 Discharge 
Permit 
(s15) 

Issued - 
Active 

Odour 
Discharge to 
Air 

Churchill Street, Kaikōura 09/12/2044 

 
Wastewater Treatment Plant 

Consent 
No 

Type Status Asset / Purpose Location Expiry 

CRC252182 Discharge Permit 
(s15) 

Application in 
Process 

WWTP Old Beach 
Road, 
Kaikōura 

TBC 

CRC252181 Land Use 
Consent (s9) 

Application in 
Process 

WWTP Old Beach 
Road, 
Kaikōura 

TBC 
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CRC252183 Discharge Permit 
(s15) 

Application in 
Process 

WWTP Old Beach 
Road, 
Kaikōura 

TBC 

CRC050395 Discharge Permit 
(s15) 

Issued - Active Construction of WWTP 
Anaerobic Lagoon 

Beach Road, 
Kaikōura 

05/05/2040 

CRC191231 Land Use 
Consent (s9) 

Issued - Active Aerated Lagoon - 
Storage of Human 
Effluent 

Old Beach 
Road, 
Kaikōura 

15/09/2045 

CRC050485 Certificate of 
Compliance (s9) 

Issued - Active Construction of 
Soakage Pits 

Beach Road, 
Kaikōura 

N/A 

CRC941111 Discharge Permit 
(s15) 

Issued - Active Discharge 
Contaminants into 
Land 

Old Beach 
Road, 
Kaikōura 

03/10/2031 

CRC050316 Discharge Permit 
(s15) 

Issued - Active Anaerobic Lagoon - 
Discharge to Air 

Old Beach 
Road, 
Kaikōura 

03/10/2031 

CRC191229 Land Use 
Consent (s9) 

Issued - Active Construction and Use 
of Aerated Lagoon 

Old Beach 
Road, 
Kaikōura 

15/09/2045 

CRC191230 Discharge Permit 
(s15) 

Issued - Active Aerated Lagoon - 
Discharge to Air 

Old Beach 
Road, 
Kaikōura 

15/09/2045 

 
 
 
 

APPENDIX 2 – MATTERS TO NOT BE TRANSFERRED (EXCLUDED MATTERS) 

 

EXCLUDED ASSETS 

 

 Excluded Assets 

1.  The Council's interest in this agreement and any other documentation entered into in relation to the 

transaction the subject of this agreement.  

2.  All websites, and associated domain names, which are owned by the Council. 

3.  Any resource consents specifically excluded in this Appendix 2.  

4.    

5.   

 

EXCLUDED RESPONSIBILITIES 

 

 Excluded Responsibilities  

1.  The power to make and revoke bylaws under the LG(WS) Act and Local Government Act 2002. 

2.  The power to delegate a responsibility, function, duty or power under the Local Government Act 2002. 

3.  Responsibility for trade waste application and approval processes and monitoring trade waste site 

compliance with conditions of approval.  

4.  All statutory responsibilities, obligations, functions, duties and powers that are required in relation to the 

Council's role as road corridor manager, including where any transport corridor stormwater 

infrastructure owned by the Council provides a stormwater service function that may discharge into the 

stormwater network that is transferred to the Water Organisation. 
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EXCLUDED RESOURCE CONSENTS 
 

Stormwater – these consents will stay with KDC until otherwise agreed between the parties 

Consent No Type Status Asset / Purpose Location Expiry 

CRC063634.1 Discharge 
Permit (s15) 

Issued - 
Active 

Discharge stormwater to 
land and water 

Makura Road, 
Goose Bay 

24/08/2041 

CRC144682 Discharge 
Permit (s15) 

Issued - 
Active 

Kaikōura Urban 
Stormwater Discharge 

Kaikōura Township, 
Kaikōura 

28/07/2051 

CRC081215 Discharge 
Permit (s15) 

Issued - 
Active 

Subdivision Stormwater 
Discharge 

407 Schoolhouse 
Road, Kaikōura 

05/04/2040 

CRC171261 Land Use 
Consent (s9) 

Issued - 
Active 

Lyell Creek River Mouth 
Beach Sediment 
Deposition Works 

Adjacent to The 
Esplanade, 
Kaikōura 

01/09/2036 

CRC171263 Coastal 
Permit (s12) 

Issued - 
Active 

Lyell Creek River Mouth 
Beach Sediment 
Deposition Works 

Adjacent to The 
Esplanade, 
Kaikōura 

01/09/2036 

 
 

Stormwater – These will be transferred as part of a separate agreement and shown below for reference 

Consent No Type Status Asset / Purpose Location Expiry 

CRC022031.1 Land Use 
Consent (s13) 

Issued - Active Disturbance of bed, 
placement of 
structures under Phairs 
Drain, and placement 
of a structure within 8 
metres of Phairs Drain 

Kotuku 
Road, South 
Bay 

31/07/2037 

CRC171262 Land Use 
Consent (s9) 

Issued - Active Excavation of land and 
deposition of material 
within the Coastal 
Hazard Zone 

South Bay, 
Kaikōura 

01/09/2036 

CRC940443 Land Use 
Consent (s9) 

Issued - Active Construction and 
maintenance of a 
grassed waterway for 
containment of 
floodwaters 

South Bay, 
Kaikōura 

15/12/2028 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 
Transfer Agreement – Draft  24 
  

SCHEDULE 3 

SHARED INTEREST TERMS AND CONDITIONS 

Purpose of Schedule 3:  This Schedule 3 provides for how the parties will work together in relation to ensuring that 

Shared Interests are managed effectively and efficiently. 

1. RELATIONSHIP MANAGEMENT 

1.1 Relationship principles: The parties will engage and work with each other under this agreement in accordance 

with the following relationship principles: 

(a) Partnering approach:  The parties wish to build and maintain a strong, enduring, high--trust 
relationship to enable effective and sustainable delivery of Water Services and Water Services 
infrastructure to consumers and the community over the long term.  The parties will take a 
relationship-based, strategic partnering approach which incorporates working collaboratively together 
in good faith, while also acknowledging each other's independence and respective legislative functions 
and obligations. 

(b) Have regard to consumers and communities:  The parties acknowledge that the delivery of safe, 
reliable, resilient, accessible, affordable and efficient Water Services is of significant importance to the 
consumers and community within the Service Area.  While the delivery of Water Services and Water 
Services infrastructure remains the statutory responsibility of the Water Organisation, the parties will 
at all times have regard to the needs of the consumers and communities in the Service Area where 
services are delivered, and to the local cultural or environmental factors of the consumers and 
communities in that Service Area. 

(c) Engaging with each other:  The parties will engage with each other in the spirit of cooperation, 
respectful and honest behaviour, and take a 'no surprises' approach to preserve and strengthen the 
integrity of the relationship. 

(d) Cooperation:  The parties will act reasonably at all times and consult with each other as early as 
practicable about anything that may materially affect a party's performance under this agreement or 
about any possible or actual breach of the same. 

2. MATTERS OF SHARED INTEREST 

2.1 General:  The parties will interact and work together in respect of the Shared Interests to ensure that: 

(a) matters of Shared Interests are managed effectively and efficiently; and 

(b) each party can meet its statutory and contractual obligations.   

2.2 Arrangements:  Accordingly, in respect of the Shared Interests, the parties will comply with their obligations 

under the detailed arrangements for each of the Shared Interests as set out in Appendices 1 to 2 of this 

Schedule 3 ("Shared Interest Arrangements"). 

2.3 Minimum requirements:  The Shared Interest Arrangements must meet the following minimum requirements: 

(a) the functions, roles, responsibilities and accountabilities of each party are defined; 

(b) each party can meet their statutory functions, power and duties;  

(c) the costs for each party to perform their obligations in respect of the arrangements will lie as they fall, 
unless otherwise agreed. 
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2.4 Changes to Shared Interest Arrangements:  The Shared Interest Arrangements may need to be further 

developed and amended as the relationship between the parties develops.  Either party may make a 

recommendation to the other to amend the Shared Interest Arrangements provided that: 

(a) any change to the Shared Interest Arrangements must be agreed in writing between the parties; and 

(b) a change to the Shared Interest Arrangements will be effective from the date the parties agree to 
implement the changes. 

3. GOVERNANCE FOR MANAGING SHARED INTERESTS 

3.1 Governance: The parties acknowledge that the governance arrangements in respect of Shared Interests are set 

out in the Shareholders' Agreement.  
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APPENDIX 1 – SHARED INTEREST ARRANGEMENTS 
 
The matters of shared interest under section 5(2) of Schedule 2 of the LG(WS) Act include (but are not limited to): 
 
(a) when the territorial authority is performing and exercising its functions, duties, and powers under the Building Act 
2004; and 
(b) land use planning and resource management planning (including consent processes); and 
(c) the performance or exercise of any other statutory functions, duties, and powers of the parties that are relevant to 
both parties (for example, emergency management); and  
(d) adverse event management; and  
(e) trade waste activities. 
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APPENDIX 2 – SHARED INTEREST ARRANGEMENTS FOR ADVERSE EVENT MANAGEMENT AND RESPONSE 
 

1.1 Defined terms: For the purposes of this Appendix 2, references to an Adverse Event have the meaning given in 

Schedule 6. 

1.2 Acknowledgement: The parties acknowledge that an Adverse Event which would affect the delivery of Water 

Services in accordance with the Responsibilities include: 

(a) forecast heavy rainfall with the potential to cause flooding that may impact water infrastructure 
or habitable floors; 

(b) forecast high wind events with the potential to cause vegetation damage, damage to roading or 
power lines, or disruption of access to infrastructure; 

(c) notification of a significant earthquake in a location that may give rise to a more than minor swell 
or tsunami affecting the Service Area; and 

(d) wildfires with the potential to impact infrastructure, buildings, or farms, or to restrict access to 
Water Services. 

 

1.3 Notification: If either the Water Organisation or the Council becomes aware of an imminent Adverse Event 

that may have a more than minor impact on the other party or on the Water Services, the party with that 

awareness must promptly communicate with the other party.  Such communication must, to the extent known 

or ascertainable, include: 

(a) information about the nature and circumstances of the Adverse Event and its possible effects on 
the Water Services, infrastructure, or the community; and  

(b) information about how the notifying party intends to respond to the Adverse Event; and 

(c) matters relating to the resourcing requirements of the response. 
 

1.4 Costs: Unless the parties otherwise agree in writing (including in respect of any matters specified in the Shared 

Services Agreement), the costs associated with an Adverse Event shall lie where they fall. 
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SCHEDULE 4  

 

CHARGING AND REVENUE COLLECTION ARRANGEMENTS 

 

PURPOSE OF SCHEDULE 4:  This Schedule 4 provides for the parties to set out arrangements to be put in place for 

charging and revenue collection for the Water Services that are being transferred to the Water Organisation. 

1. CHARGING AND REVENUE COLLECTION ARRANGEMENTS 

1.1 Collection by Council:  The parties agree that, in accordance with clause 6(1)(b) of Schedule 2 of the LG(WS) 

Act, the rates, fees and other charges in relation to Water Services for the Transitional Period will be collected 

by the Council ("Water Charges").  

1.2 Water Charges Arrangements:  In respect of the Council continuing to collect the Water Charges for the 

2026/27 financial year, the following arrangements apply: 

(a) how and when revenue is passed to Water Organisation:  The Council must, within 10 Business Days 
after the end of each calendar month during the Transitional Period, pay to the Water Organisation all 
Water Charges collected by the Council in that month, net of the Administration Fee. The Council must 
provide the Water Organisation with a reconciliation statement at the time of each payment, setting 
out: the gross Water Charges collected in the month, the Administration Fee deducted and the net 
amount remitted; 

(b) Administration Fee:  The Council will not retain a separate percentage-based administration fee from 
the Water Charges it collects.  Instead, the cost to the Council of collecting, processing, and remitting 
the Water Charges is to be recovered as part of the flat rate charged for shared services under the 
Shared Services Agreement ("Administration Fee").  The Administration Fee (as included in the shared 
services flat rate) will be reviewed and agreed between the parties in accordance with the review and 
adjustment provisions of the Shared Services Agreement.  If the parties agree at any time to move 
from a flat rate to a different cost recovery mechanism for the collection, processing, and remitting of 
Water Charges (including a percentage of gross Water Charges collected per month), the parties will 
document such change by way of an amendment to the Shared Services Agreement.  

(c) Duration:  These transitional arrangements apply for the Transitional Period only. No later than 30 
April 2027, the parties must agree in writing the arrangements for Water Charges collection for the 
2027/28 financial year and beyond, including whether the Water Organisation will assume direct 
responsibility for setting and collecting Water Charges; and 

(d) Records:  The Council must maintain accurate records of all Water Charges collected and provide the 
Water Organisation with full access to those records on request. 

1.3 Council capacity:  The parties acknowledge and agree that, during the Transitional Period, the Council is 

collecting the Water Charges as principal and not as agent of the Water Organisation.  Accordingly, the Council:  

(a) retains responsibility for setting those rates, fees and charges under the Local Government (Rating) 
Act 2002 and the Local Government Act 2002; and  

(b) must include information relating to those rates, fees and charges in relevant documents prepared 
under Part 6 of the Local Government Act 2002, in accordance with clause 6(3) of Schedule 2 of the 
LG(WS) Act. 

1.4 Sufficiency of revenue:  In accordance with clause 6(1)(b)(iii) of Schedule 2 of the LG(WS) Act, the Council 

confirms that it will provide the Water Organisation with sufficient revenue each financial year during the 

Transitional Period to enable the Water Organisation to: 
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(a) undertake the capital and operating investment programme set out in the Water Organisation's water 
services strategy for that financial year; 

(b) comply with all relevant regulatory requirements applicable to the Water Organisation in its capacity 
as a water service provider; and 

(c) be financially sustainable. 

The Council's confirmation under this clause does not limit the Council's obligations under clause 6(3)(b) of 

Schedule 2 of the LG(WS) Act to include water services revenue information in its relevant planning documents, 

and does not confer any right on the Water Organisation to require the Council to: 

(d) set charges at any particular level. 

(e) how and when the territorial authority will pass revenue collected on to the Water Organisation, 
including details of transitional arrangements and the duration of those arrangements; and  

(f) any associated fees and expenses that will be charged and retained by the Council.  

 
2. RESPONSIBLE DECISION MAKERS FOR REVENUE AND CHARGING 

2.1 Final decision responsibility:  The: 

(a) Water Organisation's capital expenditure and operating expenditure for the Water Services provided 
by the Water Organisation; and 

(b) Water Organisation's level of Water Charges for the Water Services, 

will be as set out in the Water Organisation's annual water services budget, and the final decision-maker in 

respect of such matters will be as set out in the Constitution of the Water Organisation. 
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SCHEDULE 5  

GENERAL TERMS AND CONDITIONS 

PURPOSE OF SCHEDULE 5:  The general terms and conditions that apply to all parts of this agreement are set out 

under this Schedule 5. 

1. INFORMATION SHARING, CONFIDENTIALITY AND CO-OPERATION 

1.1 Information sharing:  The parties agree that, in respect of information shared between the parties under this 

agreement: 

(a) subject at all times to a party's obligations at law, both parties will use all reasonable endeavours to 
share information with each other where that information assists a party to carry out its statutory 
functions, powers and duties; 

(b) where information is shared, the party receiving the information will adhere to any conditions imposed 
by the other concerning the release and storage of that information; 

(c) the parties will act in good faith and in accordance with the relationship principles set out at clause 1.1 
of Schedule 3 when a party reasonably makes a request for information to be shared; and 

(d) where information is in the public domain (other than as a result of an unpermitted act or omission of 
a party that obtained that information), then any conditions imposed in relation to the release and 
storage of that information, no longer apply. 

1.2 Managing issues:  Any concern or dispute in relation to a party not sharing information, conditions imposed in 

relation to the storage or use of that information or the use by a party of information that has been shared, will 

be dealt with under the dispute resolution process at clause 8 of this Schedule 5. 

1.3 Confidentiality:  Each party shall: 

(a) use its reasonable endeavours to identify Confidential Information relating to that party at the time it 
is supplied to the other party; and 

(b) deal with all Confidential Information in accordance with clause 9 of this Schedule 5. 

2. HEALTH AND SAFETY 

2.1 Avoidance of accidents:  In performing its obligations under this agreement, the parties must take all necessary 

steps to ensure that its performance of this agreement will not cause physical injury or damage to personnel or 

property. 

2.2 Health and Safety:  Without limiting any other obligations under this agreement, each party shall: 

(a) consult, cooperate and coordinate with the other to the extent reasonably necessary to ensure that 
the parties each comply with their respective obligations under the Health and Safety at Work Act 
2015 as they relate to this agreement; 

(b) perform its, and ensure that its Personnel perform their obligations under this agreement in 
compliance with its and their obligations under the Health and Safety at Work Act 2015; 

(c) comply with all reasonable directions relating to health, safety and security; and 
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(d) report any health and safety incident, injury or near miss, or any notice issued under the Health and 
Safety at Work Act 2015, to the other party to the extent that it relates to, or affects, this agreement. 

3. INTELLECTUAL PROPERTY 

3.1 Pre-Existing Intellectual Property: All Pre-Existing Intellectual Property remains the property of the original 

owner.  

3.2 New Intellectual Property: Unless otherwise agreed, any New Intellectual Property created shall be owned by 

the party creating the intellectual property. 

3.3 Know how:  Either party may use any generic ideas, know-how, concepts and techniques developed under this 

agreement or learnt from the other party provided that such use does not infringe the other party’s (or its 

supplier’s) copyrights, trademarks, patents or other Intellectual Property Rights and is not in breach of clause 1 

of this Schedule 5. 

3.4 Indemnity:  Each party indemnifies the other party ("Indemnified Party") against all actions, proceedings, 

losses, liabilities, damages, claims, demands, costs and expenses (including all legal costs and expenses on a 

solicitor and own client basis) suffered or incurred by the Indemnified Party arising out of or in connection with 

any claim relating to the use of that party’s Intellectual Property in accordance with this agreement infringes 

the Intellectual Property Rights of a third party. 

4. LIABILITY AND INSURANCE 

4.1 Insurances:  The Water Organisation shall ensure that: 

(a) three waters underground infrastructure Assets are insured for a value of no less than 60% of the 
estimated replacement cost at all times; 

(b) other three waters infrastructure Assets are insured for estimated replacement cost at all times; and 

(c) there is appropriate insurance in place for all other Assets. 

5. FORCE MAJEURE EVENT 

5.1 Events of Force Majeure:  If any party is delayed in or prevented from carrying out any of its obligations under 

this agreement (other than a payment of money) due to any circumstances beyond its reasonable control, 

including:  

(a) changes to legislation;  

(b) interference by a third party; or  

(c) natural disaster,  

("Force Majeure Event") the party affected is to be excused from performance of those obligations for as long 

as and to the extent that the prevention or delay lasts. 

5.2 Notice to the other party:  The party seeking to rely on a Force Majeure Event to excuse its non-performance is 

to give written notice to the other party of the circumstances and the way in which and the extent to which its 

obligations are prevented or impeded by the event within 10 Business Days of it first becoming aware of that 

event.  
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5.3 Mitigation and co-operation:  Following notice of a Force Majeure Event, the parties are to: 

(a) take all reasonably practicable steps to limit the effects of the Force Majeure Event on the 
performance of this agreement; 

(b) work together to determine how the performance of this agreement may be progressed during the 
Force Majeure Event; and 

(c) continue to carry out all obligations under this agreement to the extent possible despite the Force 
Majeure Event. 

5.4 No liability:  A party is not liable for failure to perform or for delay in performance of any obligations under this 

agreement where it is prevented from performance during the Force Majeure Event. 

6. RECORDS 

6.1 Records:  Both parties must keep and maintain full records and documentation in relation to this agreement in 

accordance with the Public Records Act 2005, the Local Government Official Information and Meetings Act 

1987, the Building Act 2004, the Local Government Act 2002, the LG(WS) Act and any applicable standards or 

policies.  

6.2 Period:  Both parties must comply with clause 6.1 of this Schedule 5 during the term of this agreement and for 

7 years after this agreement ends. 

7. CONFLICTS 

7.1 Conflicts of interest: 

(a) Both parties shall use best endeavours to ensure that conflicts of interest do not arise during the Term.  
If a party thinks that a conflict of interest may arise or has arisen, it shall notify the other party 
immediately in writing of this conflict and the structures and practices it has put in place to:    

(i) ensure that the conflict is avoided in practice; or 

(ii) if avoidance is not practicable, ensure that the effects of the conflict are minimised. 

(b) The parties must maintain a high standard of honesty and integrity at all times in the performance of 
this agreement and must not enter into any agreement or arrangement that will, or is likely to: 

(i) prejudice its ability to meet its obligations under this agreement; or 

(ii) create a conflict of interest for that party. 

7.2 Resolve conflict:  Without limiting clause 7.1 of this Schedule 5, each party must notify the other if it is likely to 

be conflicted in the performance of its obligations under this agreement. That party shall take all actions 

reasonably required by the service recipient to resolve any such conflict. 

8. DISPUTE RESOLUTION 

8.1 Notice in writing:  If a party claims that a dispute has arisen, that party must give written notice to the other 

parties.  The written notice must specify the nature of the dispute. 

8.2 Negotiation:   
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(a) On receipt of a notice delivered in accordance with clause 8.1 of this Schedule 5 and before any party 
may refer a dispute to mediation, the Representatives must, in good faith and acting reasonably, do 
their best to resolve the dispute quickly and efficiently through negotiation. 

(b) If any Representative considers that the dispute is not being resolved in a timely manner, such 
Representative may serve written notice on the other parties' Representatives to escalate the dispute 
to the Chief Executives or equivalent (where the Representatives are not the Chief Executive or 
equivalent) of the applicable parties for resolution. 

(c) If the dispute has not been resolved within 20 Business Days (or within such other period as agreed by 
the parties) of the date of the notice referred to in clause 8.2 of this Schedule 5, any party may submit 
the dispute to mediation. 

8.3 Mediation:  If the parties do not resolve the dispute by negotiation, the parties must, in good faith and acting 

reasonably, do their best to resolve the dispute by participating in mediation with an independent mediator. 

(a) If the parties do not agree on a mediator, then the mediator will be appointed by the New Zealand 
Dispute Resolution Centre. 

(b) The parties must mediate the dispute in accordance with principles agreed between them or, if no 
agreement can be reached, the New Zealand Dispute Resolution Centre Mediation Rules. 

(c) Unless the parties agree otherwise, the mediator's fee and any other costs of the mediation itself (such 
as for venue hire or refreshments) will be shared equally between the parties, but the parties will each 
pay their own costs of preparing for and participating in the mediation (such as for travel and legal 
representation). 

8.4 Arbitration 

(a) If the dispute has not been resolved within 40 Business Days (or within such other period as agreed by 
the parties) of the dispute being referred to mediation, any party (the "Initiating Party") may refer 
such dispute to binding arbitration by issuing a written notice ("Arbitration Notice") to the other Party 
or Parties (together with the Initiating Party, the "Disputing Parties") for final resolution in accordance 
with the provisions of this clause 8.4 of this Schedule 5 and in accordance with the provisions of the 
Rules of Arbitration of the New Zealand Dispute Resolution Centre, as amended or modified from time 
to time ("NZDRC Rules"). 

(b) The arbitral panel shall consist of one arbitrator.  The arbitrator will be appointed by the agreement 
of the Disputing Parties or, failing agreement within 10 Business Days of the date of the Arbitration 
Notice, in accordance with the NZDRC Rules. 

(c) The seat of arbitration shall be as set out in Schedule 1 and the arbitration shall be conducted in the 
English language. 

(d) The award of the arbitration shall be in writing and must include reasons for the decision. 

(e) The award of the arbitration shall be final and binding on the parties.  No party may appeal to the High 
Court under Clause 5 of the Second Schedule of the Arbitration Act 1996 on any question of law arising 
out of an award. 

(f) The award shall allocate or apportion the costs of the arbitration as the arbitrator deems fair. 

(g) Neither the existence of any dispute nor the fact that any arbitration is pending hereunder shall relieve 
any of the Parties of their respective obligations under this agreement.   

8.5 Implementation of agreement:  The parties must do whatever is reasonably necessary to put into effect any 

negotiated or mediated agreement, arbitral award or other resolution.   
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8.6 Rights and obligations during a dispute:  During a dispute, each party must continue to perform its obligations 

under this agreement. 

8.7 Interlocutory relief:  This clause does not restrict or limit the right of a party to obtain interlocutory relief. 

9. CONFIDENTIAL INFORMATION AND PUBLIC ANNOUNCEMENTS 

9.1 Confidentiality:  Each party must keep confidential the Confidential Information, and must not disclose or 

permit the disclosure of such Confidential Information to any other person.  If a party becomes aware of a 

breach of this obligation, that party will immediately notify the other parties. 

9.2 Further permitted use and disclosure:  This agreement does not prohibit the disclosure of Confidential 

Information by a party in the following circumstances: 

(a) the other parties have consented to the disclosure of the relevant Confidential Information; 

(b) the disclosure is specifically contemplated and permitted by this agreement; 

(c) the disclosure of Confidential Information is to a shareholder of a party, an elected official of such 
shareholder, a regulatory authority (including to The Water Services Authority – Taumata Arowai) or 
the Department of Internal Affairs; 

(d) the disclosure of Confidential Information is to an employee, subcontractor, agent or representative 
who needs it for the purposes of this agreement; 

(e) the disclosure is to a professional adviser in order for it to provide advice in relation to matters arising 
under or in connection with this agreement; 

(f) the disclosure is required by a court or governmental or administrative authority; or 

(g) the disclosure is required in accordance with clause 9.4 of this Schedule 5. 

To the extent disclosure is required to be made in accordance with sub-clauses (f) or (g), the disclosing party 

must, as far as reasonably possible, consult with the other parties as to the content of such disclosure and only 

disclose such information as is reasonably necessary. 

9.3 Public announcements and media releases:  Each party agrees that it will not make any public announcement 

or issue media releases in connection with, or on behalf of, the other parties, except with the written consent 

of the other parties.  Nothing in this provision shall prohibit or restrict a party from making a public 

announcement or media release in connection with the party's own involvement with, or policies in relation to, 

the Water Organisation. 

9.4 Official Information Act 1982 and Local Government Official Information and Meetings Act 1987:  The parties 

acknowledge that the use or disclosure of information relating to the other party may be required by law 

(including under the Official Information Act 1982 and the Local Government Official Information and Meetings 

Act 1987), Ministers or through parliamentary convention so that a party may be obliged to disclose 

Confidential Information or other information of the other party. 

10. NOTICES 

10.1 Giving notices:  Any notice or communication given to a party under this agreement is only given if it is in 

writing and sent in one of the following ways: 
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(a) Delivered or posted to that party at its address and marked for the attention of the relevant 
department or officer (if any) set out in Schedule 1. 

(b) Emailed to that party at its email address and marked for the attention of the representative set out 
in Schedule 1. 

10.2 Change of details:  If a party gives the other party three Business Days' notice of a change of its postal address 

or email address, any notice or communication is only given by that other party if it is delivered, posted or 

emailed to the latest postal address or email address. 

10.3 Time notice is given:  Any notice or communication is to be treated as given at the following time: 

(a) If it is delivered, when it is left at the relevant address. 

(b) If it is sent by post, five Business Days after it is posted. 

(c) If it is sent by email, when it is received in readable form addressed in the manner specified above. 

However, if any notice or communication is given, on a day that is not a Business Day or after 5pm on a 

Business Day, in the place of the party to whom it is sent it is to be treated as having been given at the 

beginning of the next Business Day. 

11. GENERAL 

11.1 No partnership, joint venture: Nothing in this agreement shall create or evidence any partnership, joint 

venture, agency, trust or employer/employee relationship between any of the parties, and a party may not 

make, or allow to be made, any representation that any such relationship exists between any of the parties.  A 

party shall not have authority to act for, or to incur any obligation on behalf of, any other party, except as 

expressly provided for in this agreement.   

11.2 No privity:  Other than as expressly provided for in this agreement, this agreement is not intended to confer a 

benefit on any person or class of persons who is not a party to it.     

11.3 Counterparts: This agreement is deemed to be signed by a party if that party has signed or attached that 

party's signatures to any of the following formats of this agreement: 

(a) an original; or  

(b) a photocopy; or 

(c) an electronic copy; 

and if every party has signed or attached that party's signatures to any such format and delivered it in any such 

format to the other parties, the executed formats shall together constitute a binding agreement between the 

parties. 

11.4 Entire agreement:  This agreement contains everything the parties have agreed in relation to the subject 

matter it deals with.  No party can rely on an earlier written agreement or anything said or done by or on 

behalf of another party before this agreement was executed. 

11.5 Severance:  If any provision of this agreement is, or becomes unenforceable, illegal or invalid for any reason it 

shall be deemed to be severed from this agreement without affecting the validity of the remainder of this 

agreement and shall not affect the enforceability, legality, validity or application of any other provision of this 

agreement. 
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11.6 Further assurance: Each party shall make all applications, execute all documents and do or procure all other 

acts and things reasonably required to implement and to carry out its obligations under, and the intention of, 

this agreement, including in respect of any statutory requirements incidental to the transfer of the Assets, 

Responsibilities and Assumed Liabilities to the Water Organisation. 

11.7 Variation:  No variation of this agreement will be of any force or effect unless it is in writing and signed by the 

parties to this agreement. 

11.8 Assignments and transfer:  A party must not assign or transfer any of its rights or obligations under this 

agreement without the prior written consent of each of the other parties. 

11.9 Costs:  Except as otherwise set out in this agreement, each party must pay its own costs and expenses, 

including legal costs and expenses, in relation to preparing, negotiating, executing and completing this 

agreement and any document related to this agreement. 

11.10 No merger:  The provisions of this agreement and anything done under, or in connection with this agreement 

shall not operate as a merger of any of the rights, powers or remedies of either party under or in connection 

with this agreement or at law, and those rights, powers and remedies shall survive and continue in full force 

and effect to the extent that they are unfulfilled. 

11.11 Survival:  Following termination of this agreement, the provisions of clauses 1 of Schedule 5 (Information 

Sharing, Confidentiality and Co-operation), 8 of Schedule 5 (Dispute Resolution), 3 of Schedule 5 (Intellectual 

Property), 4 of Schedule 5 (Liability and Insurance), 5 of Schedule 5 (Force Majeure) and 11 of Schedule 5 

(General), together with any provisions that by their nature are intended to survive, will remain in full force and 

effect. 

11.12 Waivers:   

(a) A waiver of any right, power or remedy under this agreement must be in writing signed by the party 
granting it.  A waiver only affects the particular right, obligation or breach for which it is given.  It is 
not an implied waiver of any other right, obligation or breach or an implied waiver of that right, 
obligation or breach on any other occasion. 

(b) The fact that a party fails to do, or delays in doing, something the party is entitled to do under this 
agreement does not amount to a waiver. 

11.13 Governing law:  This agreement is governed by the laws of New Zealand and the parties submit to the non-

exclusive jurisdiction of the courts of New Zealand in respect of any proceedings arising out of or relating to 

this agreement. 
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SCHEDULE 6 

INTERPRETATION AND DEFINITIONS 

 
1. INTERPRETATION AND DEFINITIONS 

Definitions:  In this agreement, unless the context otherwise requires: 

"Accrued Employee Benefits" means all wages, salary, annual leave, long service leave, incentive payments and 

other employee related benefits and entitlements (but excluding sick leave entitlements) accrued to and 

unpaid at the Completion Date in respect of the Employees, including any redundancy compensation, 

severance payments or other amounts payable to the Employees which are referable to their employment with 

the Council or the termination of that employment. 

"Adverse Event" means any event or circumstance that constitutes, or has the potential to constitute, an 

emergency as defined in section 4 of the CDEMA, or that otherwise gives rise to the risk of more than minor 

adverse effects on the Water Organisation, the Council, or the community served by the Water Services, 

including failure to meet planned levels of service.  Without limiting the foregoing, an Adverse Event includes 

any event or circumstance which has the potential to lead to a declaration of a state of local emergency under 

section 68 of the CDEMA 2002 in respect of the Service Area.  

"Arbitration Notice" has the meaning given to that term in clause 8.4(a) of Schedule 5. 

"Assets" means the assets owned by the Council directly and primarily relating to the provision of Water 

Services, being:  

(a) the Plant and Equipment;  

(b) the Council’s rights under the Contractual Arrangements;  

(c) the Council's rights in relation to the Development Contributions;  

(d) the Property Assets;  

(e) the Council’s rights under the Consents; and  

(f) any assets relating to stormwater listed in, or referred to in, Appendix 1 of Schedule 2, 

but excluding those assets set out in Appendix 2 of Schedule 2.  

"Asset Value" means the total value of the Assets as calculated in accordance with the Valuation Principles set 

out in Schedule 8, being the aggregate value of all assets transferred or to be transferred under this agreement 

(including freehold land if applicable, infrastructure assets, vehicles, equipment, and stock) less any deductions 

required under the Valuation Principles, as at the Effective Date. 

"Assumed Liabilities" means the liabilities being assumed by the Water Organisation on the Effective Date 

being: 

(a) the Council’s obligations under the Contractual Arrangements in relation to the period after Completion; 

(b) any liabilities in relation to the period after Completion which relate to employees and contractors;  

(c) Accrued Employee Benefits; and  

(d) all other liabilities relating to the Assets or Responsibilities. 
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"Administration Fee" has the meaning given to that term in clause 1.2(b) of Schedule 4. 

"Benefits" has the meaning given to that term in clause 8.1(a) of Schedule 2. 

"Business Day" means any day other than a Saturday, Sunday or statutory public holiday in the Service Area set 

out in Schedule 1. 

"CDEMA" means the Civil Defence Emergency Management Act 2002.  

"Claim" includes a claim, notice, demand, action, proceeding, litigation, investigation, judgment or Liability 

however arising, whether present, unascertained, immediate, future or contingent, whether based in contract, 

tort, statute or otherwise and whether involving a third party or a party to this agreement. 

"Completion" means completion of the transfer of the Assets in accordance with clause 7 of Schedule 2. 

"Completion Date" means the date specified in Schedule 1 or agreed in writing by the Council and the Water 

Organisation. 

"Consents" means all consents identified in Appendix 1 of Schedule 2.  

"Contractual Arrangements" means the agreements described in Appendix 1 of Schedule 2. 

"Confidential Information" means the provisions of this agreement and all other information of a confidential 

nature (which, where the confidentiality of the information is not expressly stated, shall be determined by the 

recipient, acting reasonably) obtained by one party from the other party under or in connection with this 

agreement. 

"Counterparty Consents" has the meaning given to that term in clause 8.2(a)(i) of Schedule 2. 

"Customer Data" means all information and data relating to any person who receives Water Services provided 

by the Council prior to the Effective Date.   

"Data" means: 

(a) planning and building data; 

(b) rates databases;  

(c) property files; and 

(d) growth and spatial development planning data,   

which are held by the Council as at the Effective Date. 

"Development Contributions" means the development contributions levied or to be levied by the Council in 

respect of water supply, wastewater, and stormwater infrastructure, together with all rights, entitlements, and 

amounts received by the Council under or in connection with such development contributions (whether arising 

before, on, or after the Effective Date) to the extent they relate to the Assets being transferred to the Water 

Organisation under this agreement, including those defined in Appendix 1 of Schedule 2. 

"Disputing Parties" has the meaning given to that term in clause 8.4(a) of Schedule 5. 

"Effective Date" means 1 July 2026, being the date from which the transfer of Assets, Assumed Liabilities and 

Responsibilities under this agreement takes effect, notwithstanding that this agreement may be executed after 

that date. 
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"Employees" means those employees identified by the Council under clause 6.1 of Schedule 2 who are offered 

a new employment agreement in accordance with the Offer.  

"Encumbrance" means: 

(a) a mortgage, debenture, charge, lien, pledge, hypothecation, security interest (as that term is defined in 

the Personal Property Securities Act 1999), title retention, preferential right or other similar instrument, 

device or power; or 

(b) an interest by way of security for the payment of a debt or any monetary obligation, 

and includes any agreement or arrangement to grant or create any of the above. 

"Estimated Asset Value" means the Council's best estimate of its actual Asset Value as at the Effective Date, as 

calculated by the Council in accordance with the Valuation Principles set out in Schedule 8 and notified to the 

Water Organisation and HDC. 

"Excluded Matters" means the specified excluded assets, excluded obligations and excluded responsibilities 

that are not transferred by the Council to the Water Organisation under this agreement, as set out in Appendix 

2 to Schedule 2. 

"Existing Easement Interests" means the rights and obligations of the Council as grantee under any easements 

as at the Effective Date which are required for, or primarily related to, the provision of Water Services. 

"Force Majeure Event" has the meaning given to that term in clause 5.1 of Schedule 5. 

"Final Net Asset Notice" has the meaning given in clause 0 of Schedule 2.  

"Further Item" has the meaning given to that term in clause 9.3 of Schedule 2. 

"Further Share Issue Date" means the date falling 15 Business Days after the later of: 

(a) delivery of the Final Net Asset Notice; and 

(b) the date any disputes in relation to the Final Net Asset Notice have been resolved (if applicable).   

"Freehold Land" means the freehold land and real property listed in Part A) of Appendix 1 of Schedule 2 (being 

land required for, or primarily related to, the provision of Water Services), which is to be transferred by the 

Council to the Water Organisation under this agreement only if stated in Appendix 1 of Schedule 2, including 

any additional freehold land to be transferred following subdivision as noted in Appendix 1 of Schedule 2, if 

relevant. 

"HDC" means Hurunui District Council.   

"Independent Expert" has the meaning given to that term in clause 8.5 of Schedule 2. 

"Indemnified Party" has the meaning given to that term in clause 3.4 of Schedule 5. 

"Initiating Party" has the meaning given to that term in clause 8.4(a) of Schedule 5. 

"Intellectual Property Rights" means all intellectual property rights and interests, including copyright, 

trademarks, designs, patents and other proprietary rights, recognised or protected by law. 

"LG(WS) Act" means the Local Government (Water Services) Act 2025.  
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"Liability" means any loss, liability, obligation, overhead, debt, cost, expense or damage (in each case whether 

known or unknown, actual, contingent or prospective) of any kind and however arising, including penalties, 

fines and interest, irrespective of when the acts, events or things which give rise to the liability occurred. 

"Management Responsibilities" means the responsibilities for the management of the Water Services that are 

transferred by the Council to the Water Organisation as set out in Appendix 1 of Schedule 2, but excluding 

those management responsibilities set out in Appendix 2 of Schedule 2. 

"New Intellectual Property" means all Intellectual Property Rights, prepared or created in any medium by 

either party under this agreement but not including Pre-existing Intellectual Property. 

"Net Asset Value" means, in the case of the Council, the Asset Value and, in the case of HDC the equivalent net 

value of the assets less the HDC Transferring Water Debt being transferred to the Water Organisation. 

"NZDRC Rules" has the meaning given to that term in clause 8.4(a) of Schedule 5. 

"Offer" has the meaning given to that term in clause 6.1 of Schedule 2. 

"Operational Responsibilities" means the responsibilities for the operation of the Water Services that are 

transferred by the Council to the Water Organisation as set out in Appendix 1 of Schedule 2, but excluding 

those operational responsibilities set out in Appendix 2 of Schedule 2. 

"Personnel" means, in respect of a party, any employee, independent contractor, subcontractor, agent or 

representative engaged by that party, who provides any part of a Service. 

"Pre-existing Intellectual Property" means all Intellectual Property Rights owned by the parties in relation to 

three waters activities. 

"Records" means all records of, and all information (in any format) relating to the Water Services that is held by 

Council at the Effective Date, including financial records, customer and supplier documentation and accounts 

(including Customer Data), fixed assets registers, stock registers, system controls and procedures, and 

databases, but excludes the Data. 

"Relevant Contract" has the meaning given to that term in clause 8.1(a) of Schedule 2. 

"Representative" means the representative of each party as identified in Schedule 1.  

"Participating Councils" means the Council and HDC, being the participating territorial authorities in the Water 

Organisation as referred to in Background A of this agreement. 

"Permitted Encumbrances" means any: 

(a) reservation of title by suppliers in the ordinary course of business (providing for payment within 90 days 

and not overdue); 

(b) lien arising by operation of law in the ordinary course of business and securing an amount that is not 

overdue; or 

(c) right of netting or set off arising by operation of law in favour of a bank in the ordinary course of 

business for the purpose of netting debit and credit balances. 

"Plant and Equipment" means: 

(a) all pipes and other infrastructure (whether over or under ground) used, or capable of being used, for the 

provision of Water Services in the Service Area which is owned by the Council and which does not form 
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part of the real property transferred under this agreement, as identified or referred to in Appendix 1 of 

Schedule 2; and 

(b) the items of plant, equipment (including computer systems), machinery, tools, spares, maintenance 

materials, consumables held in stock, fixtures, furniture, and fittings owned by the Council and used in 

connection with Water Services, including those referred to in Appendix 1 of Schedule 2,  

but excludes any items that are set out in Appendix 2 of Schedule 2. 

"Property Assets" collectively means:  

(a) the Freehold Land (as relevant); 

(b) Existing Easement Interests; and  

(c) other real property Assets agreed by the parties which are intended to transfer to the Water 

Organisation that are used in connection with Water Services.  

"Purchase Consideration" has the meaning given to that term in clause 4.1 of Schedule 2. 

"Responsibilities" means the Statutory Responsibilities, Management Responsibilities, Operational 

Responsibilities and Resource Consent Responsibilities. 

"Resource Consents Responsibilities" means the responsibilities for complying with the resource consents, and 

for exercising the associated rights and functions, that are relevant to the Water Services that are transferred 

by the Council to the Water Organisation as set out in Appendix 1 of Schedule 2, but excluding those resource 

consent responsibilities set out in Appendix 2 of Schedule 2. 

"Service Area" means the Kaikōura District as referred to in Schedule 2 of the Local Government Act 2002. 

"Shared Interests" means the shared interests set out in Schedule 1, which are further described under any 

Shared Interest Arrangement. 

"Shared Interest Arrangement" has the meaning given to that term in clause 2.2 of Schedule 3. 

"Shareholders' Agreement" means the shareholders agreement in respect of the Water Organisation between 

the Council, HDC and the Water Organisation dated 4 February 2026, as varied from time to time.  

"Shared Services Agreement" means any agreement or agreements to be entered into between the Council 

and the Water Organisation for the provision of services by one party to the other, as contemplated in 

Background E and Schedule 1 of this agreement. 

"Statutory Responsibilities" means the statutory responsibilities, functions, duties, and powers concerning the 

provision of Water Services that are transferred by the Council to the Water Organisation, as set out in 

Appendix 1 of Schedule 2, but excluding those statutory responsibilities set out in Appendix 2 of Schedule 2. 

"KDC Transferring Water Debt" means the particular debt issuances owed by the Kaikoura District Council that 

are to be novated to the Water Organisation as at the Vendor Loan Repayment Date confirmed at the 

completion of Kaikoura District Council's Annual Report. 

"Transitional Period" means the period Council continues to collect Water Charges as principal, being the 

period from the Effective Date to 30 June 2027.  

"Valuer" means WSP New Zealand Limited.  
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"Valuation Principles" means the principles to guide the valuation of the Assets set out in Schedule 8  

"Vehicles" means the motor vehicles, heavy plant, trailers and associated equipment owned by the Council and 

used in connection with the provision of Water Services, as listed in Appendix 1 of Schedule 2, and includes any 

such items acquired by the Council between the date of this agreement and the Effective Date, but excludes 

any vehicles that are pool vehicles or used primarily for non-water services purposes as set out in Appendix 2 of 

Schedule 2. 

"Warranties" means the warranties and undertakings in clause 11.1(a) of Schedule 2. 

“Warranty Claim” means a Claim under any of the Warranties. 

"Water Charges" has the meaning given to that term in clause 1.1 of Schedule 4. 

"Water Services" means collectively: 

(a) water supply services; 

(b) stormwater services; and  

(c) wastewater services,  

as those terms are individually defined in the LG(WS) Act. 

Interpretation:  In this agreement, unless the context otherwise requires: 

(a) headings are for convenience only and do not affect interpretation; 

(b) the singular includes the plural and vice versa, and a gender includes other genders; 

(c) another grammatical form of a defined word or expression has a corresponding meaning; 

(d) words in this agreement have the same meaning as in the Companies Act 1993 unless inconsistent with 

the context; 

(e) a reference to a party, person or entity includes: 

(f) an individual, firm, company, trust, partnership, joint venture, association, corporation, body corporate, 

estate, state, government or any agency thereof, municipal or local authority and any other entity, 

whether incorporated or not (in each case whether or not having a separate legal personality); and 

(g) an employee, agent, successor, permitted assign, executor, administrator and other representative of 

such party, person, entity; 

(h) a reference to dollars or $ is to New Zealand currency and excludes every tax and duty; 

(i) a reference to a clause, schedule, appendix or attachment is to a clause, schedule, appendix or 

attachment of this agreement; 

(j) a reference to a statute, ordinance, code or other law includes regulations and other instruments under 

it and consolidations, amendments, re-enactments or replacements of any of them; 

(k) references to the word 'include' or 'including' are to be construed without limitation; 

(l) references to any form of law is to New Zealand law, including as amended or re-enacted; 
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(m) a reference to a document or instrument includes the document or instrument as novated, altered, 

supplemented or replaced from time to time;  

(n) an obligation not to do something includes an obligation not to allow or cause that thing to be done; 

(o) "written" and "in writing" include any means of reproducing words, figures or symbols in a tangible and 

visible form;  

(p) any obligation falling due for performance on or by a day other than a Business Day shall be performed 

on or by the Business Day immediately following that day; and 
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SCHEDULE 7 

STORMWATER ZONE RESPONSIBILITIES 
 

For the purposes of clause 3(1)(f)(ii) of Schedule 2 of the LG(WS) Act, the following responsibilities apply in respect of 

stormwater service zone: 
 
Urban stormwater zone responsibilities 

Transfer agreement items for Stormwater will be developed as part of a future separate agreement however these 

would be expected to cover the following: 

Responsibility Detail 

Operation and maintenance of the reticulated 

stormwater network 

All stormwater pipes, culverts, manholes, pump 

stations, and outfalls within the urban zone 

Resource consent compliance Compliance with all stormwater resource consents 

identified that relate to the urban zone, including 

monitoring and reporting obligations 

Stormwater network risk management planning Preparation and maintenance of a stormwater 

network risk management plan for the urban zone in 

accordance with the LG(WS) Act 

Capital investment Planning and delivery of capital works to maintain, 

renew, and improve urban stormwater 

infrastructure in accordance with the Water 

Organisation's water services strategy, as relevant 

Customer connections Managing applications for and approvals of 

connections to the urban stormwater network in 

accordance with any applicable bylaws 

Flood response First-response management of urban stormwater 

flooding events, in coordination with the Council in 

accordance with shared interest arrangements as 

relevant 

 
Rural stormwater zone responsibilities 
 
The Water Organisation will be expected to be responsible for the following in respect of rural stormwater zone: 

Responsibility Detail 

Operation and maintenance of rural stormwater 

assets 

All rural stormwater infrastructure transferred as 

relevant, including open drains, flood diversion 

structures, and associated resource consents 

Resource consent compliance Compliance with all stormwater resource consents 

identified as relevant that relate to the rural zone, 

including monitoring and reporting obligations 
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Capital investment Planning and delivery of capital works to maintain, 

renew, and improve rural stormwater infrastructure 

in accordance with the Water Organisation's water 

services strategy 

Flood and drainage response First-response management of rural flooding events 

affecting transferred infrastructure, in coordination 

with the Council's emergency management 

functions  

 
Responsibilities retained by the Council across both zones 
 
Notwithstanding the above and future transfer arrangements for Stormwater, the Council retains the following 
responsibilities in respect of both stormwater zones: 

Retained responsibility Detail 

Transport corridor stormwater infrastructure Operation and maintenance of stormwater 

infrastructure that relates to the transport function 

of roads managed by the Council (kerb, channel, and 

road drainage), which would be excluded from 

transfer  

Land use planning interface Resource management and land use planning 

functions that affect stormwater infrastructure, to 

be managed in coordination with the Water 

Organisation as relevant 

Bylaw-making The Council retains the power to make stormwater 

network bylaws under the LG(WS) Act; the Water 

Organisation may propose bylaws in accordance 

with that Act 
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SCHEDULE 8 

VALUATION PRINCIPLES  
 
1. The valuation principles set out below apply for the purposes of determining the value of the Assets, 

Transferring Water Debt, or any other Assumed Liability: 

(a) Timing: the Assets, Transferring Water Debt and Assumed Liability shall be determined as at the 
Effective Date, with the actual valuation to be completed after the Effective Date but no later than 30 
November 2026; 

(b) Transferring Water Debt: valued at the book value of the Transferring Water Debt in the audited 
financial statements of the Council as at the Effective Date; 

(c) Property Assets: valued at the rating value of the land as at the Effective Date; 

(d) Vehicles: valued at the book value of the Vehicles in the audited financial statements of the Council as 
at the Effective Date; 

(e) Stock and consumables: valued at the book value of the three waters stock and consumables in the 
audited financial statements of the Council as at the Effective Date; 

(f) Swaps (not relevant for KDC): valued at the market value of the components of the Swaps Portfolio 
used to hedge three waters debt as at the Effective Date, as determined by the Swaps Valuer; and 

(g) Resource consents: the net value of the three waters resource consents on transfer is assumed to be 
$nil. 

(h) Infrastructure and plant and equipment Assets: valued at the optimised depreciated replacement cost 
("ODRC") of the three waters infrastructure and plant and equipment Assets as at the Effective Date, 
as determined by the Valuer, reflecting the estimated cost to replace each asset with a modern 
equivalent less allowances for physical deterioration and optimisation; 

(i) Accrued Employee Benefits: valued at the actual amount of accrued but unpaid wages, salary, annual 
leave, long service leave, incentive payments and other employee entitlements (excluding sick leave) 
as at the Effective Date, as recorded in the payroll records of the Council and consistent with the 
audited financial statements of the Council for the financial year ending 30 June 2026; 

(j) Estimated Asset Value: the Council's estimates for the purposes of clause 4.2 of Schedule 2 shall be 
calculated using the same valuation methodology as set out in these Valuation Principles, applied to 
the Council's best available data as at the date of notification, with any subsequent differences to the 
Asset Value to be resolved through the adjustment mechanism in clause 0 of Schedule 2; 

(k) Nil or negative values: where the application of any valuation methodology in these Valuation 
Principles would result in a nil or negative value for any Asset, the value of that Asset shall be recorded 
as $nil for the purposes of calculating the Asset Value;  

(l) Residual assets and liabilities: The parties agree that: 

(i) where any asset or liability forming part of the Assets or Assumed Liabilities is not specifically 
addressed by any of the preceding paragraphs of these Valuation Principles, the value of that 
asset or liability shall be determined by reference to the methodology in these Valuation 
Principles that is most analogous to the nature of that asset or liability, applied consistently 
with the approach used for similar assets or liabilities under this agreement; and  

(ii) where no analogous methodology can reasonably be identified, the parties shall use all 
reasonable endeavours to agree on an appropriate valuation methodology (acting in good 
faith and having regard to the overall objectives of these Valuation Principles), and failing 
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agreement within 10 Business Days, the matter shall be referred to the Valuer for final 
determination, whose reasonable determination shall be final and binding on the parties 
(except in relation to manifest error).  

(m) disputes and data conflicts: where the Valuer identifies a material discrepancy between data sources 
(including between the Council's records, audited financial statements, and asset registers), the Valuer 
shall notify both parties in writing, and the parties shall use all reasonable endeavours to agree on the 
appropriate data within 10 Business Days of that notification; failing agreement, the Valuer's 
reasonable determination shall prevail. 

 


